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Current Topics. 
New Silks. 

Tuat hope springs eternal in the professional, just as it 
does in the non-professional, breast is once again exemplified 
by the fact that no fewer than sixteen members of the junior 
Bar have crossed the Rubicon and so will now be able to append 
the much-coveted initials “‘ K.C.”’ to their names, this being 
the first batch to receive the distinction from the new Lord 
Chancellor, Lorp Mavcuam. In these days of ever-increasing 


specialisation the names of several of the new Silks may not | 


be familiar to some of us; others again bear names long 


familiar to the readers of the reports, among these being 


Mr. Watrer Biake Opeers, who has followed in the paternal 
footsteps in moving forward to the front row. His father, 
it will be remembered, knew all that was to be known of the 


law of libel and slander, and his treatise on the subject received | pea ames 
eed ted Ltn | C¥iminal Statistics, 1936. ‘ 


the gracious encomium of Mrs. WELDON, a noted lady litigant 
of a generation or so-ago, when she spoke of it as her Bible. 
The title “‘ King’s Counsel,” which the Silks will now bear, 
at one time denoted actual service to the Crown, and, indeed, 
aremnant of that old relationship survived till comparatively 


recent days in the requirement that a Silk should not accept — 


4 brief to defend a prisoner unless he obtained a licence from 
the Crown, and for this a fee was payable. That, too, has 
gone, but the new aspirant to forensic fame in the Inner Bar 
does not escape various monetary expenses in taking the step 
which converts him from a junior into a senior, but in respect 
of this outlay he doubtless hopes to be recouped ere long by 
om higher honoraria which he will receive from his various 
chents. 


The Bar Room. 


Mempers of the Bar are naturally much aggrieved by once 
again having to surrender their room in the Law Courts in 
order that it may be used as a court. To be sure this is not 
the first time that the Bar has been similarly deprived of its 
use, but apparently on this occasion their deprivation has 
been accompanied by something like a threat that the room 
18 to be permanently turned into a court. Those whose 
memories go back for a good many years may remember that 

toom was the forum of one of the divisions of the Court 
of Appeal when it was presided over by Lorp Esuer and some 


of his successors. In Lorp EsHer’s time the court invariably 
attracted many visitors who never failed to admire the 
handsome presence of the Master of the Rolls, and to note 
his judicial strength and shrewdness. When the room ceased 
to function as a court it was devoted to the Bar, and it was 
understood that it was to be theirs in perpetuity. No doubt 
the increase in the number of judges in recent years, to cope 
with the ever-increasing amount of work, requires that further 
accommodation should be provided, but the real remedy for 
this is the heroic one of making some substantial addition 
to the Law Courts, the architect of which obviously failed to 
envisage the likelihood of a growth of litigation necessitating 
larger accommodation for the judges. Till that is done, 
however, it is to be hoped that the Bar Council may be 
able to arrange for the continued use of the room for the Bar, 
for whom, as we know, it was originally designed. 


THE Criminal Statistics for 1936 recently issued by the 
Home Office provide the customary mass of information 
associated with the annual appearance of this publication. 
It would be quite impossible within the space available to 
present even a summary of the figures, and readers desiring 
information of this kind must be referred to the publication 
itself, which runs to nearly 200 pages. Brief reference should, 
however, be made to certain of the figures, in view of the 
general significance of the facts of which they afford illustra- 
tion. In light of recent pronouncements referred to in these 
columns concerning the importance of the functions of the 
jury in the administration of justice, it is somewhat remarkable 
that of the 824,951 persons found guilty of offences in 1936 
less than one in a thousand were tried by jury. By far the 
most common offences are those associated with road traffic. 
These account for over 59 per cent. of the total. Drunkenness 
and other offences against the intoxicating liquor laws and 
larcenies are the next two most common sources of conviction 
(6°6 and 6°5 per cent. respectively), and it is somewhat 
disquieting to note that under the latter category 37 per cent. 
of the offenders were under seventeen years of age. Other 
numerous classes of offences are infringements of bye-laws 
and police regulations (4°9 per cent. of the total) ; revenue 
law offences, consisting mainly of failures to take out licences 
for dogs or cars (3°8 per cent.) ; offences against the law 
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relating to Sunday trading committed in the few districts 
where it is the practice to levy fines for such (3°3 per cent.) ; 
and betting and gaming offences, including cases under the 
Vagrancy Act (2°6 per cent.). A particularly interesting 
feature of the present publication is the light it throws upon 
the working of the Money Payments (Justices Procedure) 
Act, 1935, which came into operation on Ist January, 1936. 
The number of persons committed to prison for failure to 
pay fines imposed for offences other than drunkenness fell 
from 5,358 in 1935 to 3,023—a decrease of 43°6 per cent. 
The fall in the number of committals to prison for failure to 
pay fines for drunkenness is less spectacular, being 23 per 
cent. ; but it is pointed out that the number of persons fined 
for this offence increased by some 2,000, while in a proportion 
of these cases the Act does not operate, either because no 
time is given for the payment of the fine, or because the 
court thinks the circumstances are such as to justify 
imprisonment without inquiry as to means. 


Indictable Offences. 

THE number of persons found guilty of indictable offences 
in 1936 was 72,785, or about 9 per cent. of the total. The 
juvenile offenders under the age of seventeen numbered 
27,126, of whom 207 were dealt with at assizes or quarter 
sessions and the remainder by the juvenile courts of summary 
jurisdiction. Of the latter more than half were bound over 
and about a quarter were dismissed after the charges were 
proved. Of those aged seventeen and over found guilty of 
indictable offences, less than one-third were sentenced to 
imprisonment or penal servitude or Borstal detention, nearly 
one-fifth were placed under the supervision of the probation 
officer, and nearly one-sixth were bound over without super- 
vision. The prevalence of suicide remains disquieting. The 
progressive decrease recorded since the year 1932, when the 
highest total of 5,657 was reached, continues, but the figure 
for 1936, which is 5,007, shows a tragic increase over that of 
3,474 for 1911—itself a sufficiently appalling figure. These 
totals are based on the number of coroners’ verdicts for the 
respective years. The report suggests that the large increase 
may be accounted for by the great increase in the number of 
persons in the higher age groups in the population. The 
number of persons aged forty-five and over has, it is stated, 
increased by 60 per cent. since 1911, and it is in the higher 
age groups that the greater number of suicides occur. A 
comparison of the figures for 1936 with those for 1935 on 
the basis of crimes known to the police—which for various 
reasons exceed the number of persons found guilty—treveals 
an increase in the number of sexual offences and of cases of 
violence against the person, as well as in the number of 
larcenies and in the cases of breaking and entering. On the 
other hand, there was a slight decrease in frauds and false 
pretences. In 1936 there were known to the police ninety- 
nine cases of murder of 112 persons aged one year and over, 
and twenty-six cases of the murder of twenty-nine infants 
under one year of age. In view of the fact that the Infanticide 
Bill is now before Parliament, the figures relating to the 
latter cases may be given. As regards thirteen, involving 
the murders of fourteen infants, all of whom were newly 
born, the bodies were found without clues, and no arrests 
were made. In two cases involving three victims, the 
murderer or suspect committed suicide, while of the eleven 
persons arrested in the remaining cases, which involved twelve 
victims, two were found insane on arraignment, one was 
acquitted, six were found guilty but insane, and two were 
sentenced to death, the sentence being commuted in each 
case to penal servitude. 


Borstal Detention or Prison. 

In a case recently before the Court of Criminal Appeal, 
where a prisoner appealed against a sentence of two years’ 
hard labour passed on him for house-breaking at quarter 
sessions, HumpuHREYS, J., alluded to the advisability of early 


Borstal treatment. According to the note which appeared in 
The Times, the learned judge said that the only thing about 
the case which caused regret was that the appellant had heen 
sent to prison for six months at the age of sixteen instead of to 
a Borstal institution. He had served a second term of six 
months, and it was not till his third conviction that Borstal 
was tried, but too late. It was urged that that excellent 
method of treating young offenders should be tried first, 
before they received a prison Sentence, and that the effect of 
Borstal was less likely to be satisfactory on a prisoner who 
had already undergone two prison sentences. Now, at 
twenty-five, the appellant was described as “lazy and 
incorrigible.” The learned judge hoped that no one need 
be described as “incorrigible” at twenty-five, but stated 
that having regard to the appellant’s record the court could 
not say that the sentence was too severe. In connection 
with the foregoing statement it may be of interest to quote 
figures from the Criminal Statistics, 1936, which are treated 
more fully elsewhere in these columns. Of those aged seventeen 
and over found guilty of indictable offences and sentenced to 
some kind of detention and deprived of their liberty, 7,293 
were sentenced to imprisonment for periods of less than three 
months, 5,501 were sentenced to imprisonment for periods of 
three months and over, 461 were sentenced to penal servitude, 
and 787 were sentenced to Borstal detention. In view of the 
limited number of those who are eligible for treatment of this 
kind—in addition to the age limits there are, of course, other 
qualifying factors such as criminal habits and tendencies, 
association with bad characters, conviction of an offence of 
sufficient gravity, etc.—the foregoing figures may fairly be 
regarded as eloquent testimony of the value attached by 
the courts to Borstal treatment as an alternative to prison 
with reference to the class of offender for which it was designed. 


The Administration of Justice Bill. 

AMENDMENTs introduced into the Administration of Justice 
(Miscellaneous Provisions) Bill on report in the House of 
Lords should be shortly noted. A new clause provides that 
all appeals from causes and proceedings in the Mayor's and 
City of London Court shall be to the Court of Appeal. In the 
case of such matters in which, in accordance with s. 8 of the 
Mayor’s and City of London Court Act, 1920, the procedure 
of the Supreme Court (as applied or modified by rules made 
for the purpose of that section) has been adopted, it is provided 
that an appeal shall lie in the like circumstances in all respects 
as if the proceedings had been in the High Court, while in 
other matters an appeal is to lie as if they had been in a 
county court. In our last issue mention was made of 
Lorp Maveuam’s statement concerning the likelihood of 
an amendment providing for the raising of the jurisdiction 
of the county in certain actions to £200, instead of £300 as 
originally proposed, being accepted. An amendment to this 
effect has now been moved by Lorp Carnock and was agreed 
to. Amendments moved by Lorp Rocue increasing the 
number of persons deemed to be legally qualified to be 
chairmen of courts of quarter sessions have also been 
incorporated into the measure. 


Water Supplies. 

In a circular (No. 1684) which has recently been sent to 
local authorities, joint water boards and committees, and 
statutory companies, the Minister of Health states that he 
felt it incumbent upon him, in the light of recent experience, 
to remind water undertakers of the serious responsibility 
which rests upon them in relation to the purity of the public 
water supplies which they control. Emphasis is laid upon 
the statutory duty in this direction laid upon all local authori- 
ties under the Public Health Acts and of the like responsibility 
placed by Parliament upon water undertakers, whether local 
authorities or statutory companies, deriving their powers 
from Special Acts. The Minister intimates that under 








modern conditions more frequent analyses are needed im 
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many cases as a minimum precautionary measure, particu- 
larly where there is a tendency to fluctuation in the composi- 
tion or bacterial content of the water. The importance of 
regular and frequent inspections is also urged, and the Minister 
stresses the point that where treatment of the water has to be 
resorted to, the treatment should be regarded, not as a 
complete security in itself, but as complementary to the 
taking of all practical steps to seek for and remove the causes 
of the pollution of the raw water. Attention is drawn to the 











necessity of effective collaboration and co-operation between 
those responsible in their various capacities for the conduct 
and efficiency of this service and between water undertakers 
and the local authorities of areas served by them, while the 
circular concludes with the statement that the Minister of 
Health would be happy at any time to arrange for his officers 
to discuss with those concerned any points arising out of the 
circular on which it is thought the department can be of 
assistance. 


Consent to Loans: Health and Transport Ministries. 

A SIMPLIFICATION of the procedure with regard to applica- 
tions for consent to loans in respect of the purchase of land 
and the construction of works for roads and bridges is 
announced by a circular (No. 1676) which has recently been 
sent by the Ministry of Health to the local authorities 
concerned. Under the existing arrangements separate 
applications are made to the Ministry of Health for consent to 
the loan and to the Ministry of Transport for any grant which 
may be available, and it is stated that the former relies on the 
advice of the latter as to whether consent to the loan should be 
given. Arrangements have now been made whereby, from 
Ist April of the present year, applications for consent to loans, 
accompanied by a copy of the resolution directing application 
to the Minister of Health for consent to the loan and by the 
relevant plans and detailed estimates, should be sent to the 
Minister of Transport. The necessary consideration in such 
cases will be given by the two departments without any 
further application on the part of the local authority. The 
works above mentioned include those relating to drainage, 
quarries and other ancillary purposes, parking places, omnibus 
and public service vehicle stations, traffic signals, and ferries. 
In the case of grant-aided schemes, applications for consent 
to loans should not, it is stated, be submitted until the schemes 
have been approved, the grants indicated, and all details are 
available. In such cases the applications need only consist 
of a formal letter to the Minister of Transport enclosing a copy 
of the resolution directing application to the Ministry of Health 
for consent to the loan. 


Recent Decisions. 

In Shacklock v. Ethorpe, Ltd. (p. 293 of this issue), the 
Court of Appeal (Greer, SLEsseR and Crauson, L.JJ.) 
reversed a decision of GREAVES-LorD, J. (referred to on 
page 971 of our issue of 4th December last), and held that 
the plaintiff was not entitled to recover damages for the loss 
of jewellery by theft from her bedroom while staying in the 
defendants’ hotel, because the loss was brought about by her 
own negligence in not depositing the jewellery in the office. 
It was intimated that the trial judge was entitled to hold, 
as he did, that the notice prescribed by the Innkeepers 
Act, 1863, was not exhibited as required by s. 3 in a 
conspicuous part of the hall or entrance. 

In Chapman v. Edwards (p. 295 of this issue), BENNETT, J., 
held that a right to use flank walls for advertising purposes 
demised with certain property and a petrol station could not 
on the language of the instrument be restricted to a right 
to advertise matter connected with the other subjects of 
the grant, and declined to grant declarations and an 
Injunction with a view to the imposition of such restriction 
Upon the assignees of the right. 

In Metcalfe v. London Passenger Transport Board (p. 296 


of common employment prevented an omnibus conductor, 
employed by the defendants, recovering damages in respect 
of injuries sustained as the result of the omnibus being run 
into by a tramcar owing to the negligence of the driver who 
was in the same employment. See Radcliffe v. Ribble Motor 
Services, 54 T.L.R. 260. 

In Peters v. General Accident, Fire and Life Assurance 
Corporation, Lid. (p. 294 of this issue), the Court of Appeal 
(Sir WitFrip GREENE, M.R., and Scorr and MacKinnon, 
L.JJ.) upheld a decision of Gopparp, J. (81 Sox. J. 984) 
to the effect that a third party was not entitled to require 
an insurance company, under s. 10 of the Road Traffic Act, 
1934, to satisfy a judgment obtained against the driver of 
a motor car. The car had been sold to the said driver by 
the former owner for £10, of which £5 had been paid and the 
remainder was outstanding at the time of the accident. The 
insurance policy and the registration book were also handed 
over, but it was held that the former was not so assignable 
and that the property in the car had passed at the time of 
the accident. 

In Re Turner, deceased: Tennant v. Turner (p. 295 of 
this issue), Stmonps, J., held that a certain article of a 
company’s articles of association, to the effect that the 
company should have a lien upon shares for a shareholder’s 
debt, created an equitable charge in favour of the company 
(see Re General Exchange Bank, 6 Ch. 818) and that where 
a testator bequeathed a number of his shares to his wife 
and settled the remainder the legatee was, under s. 35 (1) 
of the Administration of Estates Act, 1925, primarily liable 
as between herself and the estate of the testator to discharge 
a proportionate amount of the moneys owing to the company 
by the testator at the time of his death. 

In Thompson (otherwise Hulton, F. E. M. Dame) v. Thompson, 
J. H. (Causton intervening) (King’s Proctor showing cause), 
(The Times, 1st April) Laneton, J., allowed to stand a decree 
nisi of divorce pronounced by him on the petition of a wife 
on a former hearing when, in view of statements made by 
counsel that there were medical certificates to the effect 
that the intervener (who with the respondent denied the 
charges of adultery but did not contest the petition) was 
virgo intacta, he sent the papers to the King’s Proctor. His 
lordship found that the respondent and the intervener had 
had mutual intercourse amounting to adultery in law. See 
Chalmers v. Chalmers (Threlfall intervening), 46 T.L.R. 269 ; 
Jolly v. Jolly and Fryer, 63 Sou. J. 777, and Harry v. Harry, 
reported in The Times, 5th April, 1919. The King’s Proctor 
was ordered to pay three-quarters of the petitioner’s taxed 
costs in the intervention, leave to appeal on this question 
being given (The Times, 6th April). See Higgins v. Higgins 
[1910] P. 151. 

In Williams v. Associated Newspapers, Lid. (p. 294 of this 
issue), the Court of Appeal (GreER, SLEsseR and CLauson, 
L.JJ.) upheld a decision of Lorp Hewart, C.J., who had 
ruled that words complained of in a report in the Daily Mail 
of a tennis match which the plaintiff was umpiring were 
incapable of a defamatory meaning, and who had accordingly 
withdrawn the case from the jury. 

In McGee v. H. Littlewood, Ltd. (The Times, 5th April), 
Lewis, J., negatived the plaintiff’s claim for £1,408 alleged 
to be due in respect of a correct forecast in a football pool 
conducted by the defendants on the ground that the plaintiff 
had not discharged the onus of proving that the slip bearing 
the winning entry was ever put into the envelope which the 
plaintiff sent to the defendants. 

In Rex v. Caldwell (The Times, 5th April) the Court of 
Criminal Appeal (Lorp Hewart, C.J., and HuMmpHrReys 
and MacnaGuten, JJ.) dismissed the appeal of the appellant 
who was convicted of the murder of his wife. The 
case was tried at Manchester Assizes before Tucker, J. 
Lorp Hewart, C.J., intimated that there was nothing in 





of this issue), MacnaGHTEN, J., held that the doctrine 
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Evidence Bill. 


On 22nd February Lord Maugham (as he then was) moved 
in the House of Lords the second reading of a short but 
important Bill. The Evidence Bill had been ‘ incubated,” 
he declared, for some years ; a committee of judges consisting 
of Lord Roche, Greer, L.J., and Avory and Langton, J.J., 
helped to draft the Bill; by the Bar Council and several 
law societies in the country it has been completely approved ; 
and the Peel Commission on the despatch of business at 
common law gave the Bill its blessing. Lord Hailsham 
(then Lord Chancellor), expressing the approval of the 
Government, hoped that the Bill might be so perfected in 
Committee that it would not excite opposition in another 
place ; it would tend to reduce the costs of litigation ‘* which 
are rising and which ought to be diminished.” 

The object of the Bill is “‘to permit certain documents 
made before controversy of a legal kind has arisen and made 
by persons with personal knowledge of the facts to be ad- 
mitted as evidence’ (‘‘ Hansard’, Vol. 107, No. 31, col. 805). 
The weight of this evidence will depend on all the circum- 
stances from which the accuracy or otherwise of the statement 
may be inferred; was the statement contemporaneous 
and did the maker have an incentive to conceal or to 
misrepresent ? (cl. 2.) 

To evidence in civil proceedings only the Bill applies, and 
Lord Atkin hoped that cases where a criminal charge is 
involved in a civil case would be excluded. It is proposed 
that a statement made by a person in a document shall, 
on production of the document and subject to two safeguards, 
be admissible as evidence of the fact. First, the maker must 
have personal knowledge of the matter dealt with, or (if 
the document is part of a continuous record) the statement 
must have been made in performance of a duty to record 
information supplied to him by a person who had personal 
knowledge. Secondly, the maker must be called as a 
witness in the proceedings, unless he is dead or unfit, or beyond 
the seas and his attendance is not practicable, or unless efforts 
to find him have been unsuccessful (cl. 1 (2)). But the court will 
have the power to admit such evidence if there would otherwise 
be undue delay or expense, even though the maker is 
available, but is not called, or even though the original 
document is not produced, if an approved copy is produced 
(cl. 1 (2)). But a statement made when a dispute was 
pending, relating to a relevant fact, will not be admissible 
(cl. 1 (3)). The Bill defines when a statement will be regarded 
as ‘‘ made ” by a person (cl. 1 (4)). When an action is being 
tried by a jury, the court may reject the statement—even 
though admissible by the section—if its admission appears 
‘* inexpedient in the interests of justice ”’ (cl. 1 (5)). Despite 
Lord Atkin’s criticism, the law of corroboration would not 
appear to be affected; the manufacture by a lady who 
wishes to sue a man for breach of promise, of a letter to 
her friend that “‘ Tommy has promised to marry me” will 
not serve as the corroboration required by law : corroboration 
must come from a third party. 

It is also proposed to dispense with the necessity of calling 
an attesting witness to prove an instrument where attestation 
is necessary to its validity (cl. 3). Documents will “ prove 
themselves” after twenty years, instead of thirty years 
as at present (cl. 4). Both clauses 3 and 4 will apply to 
criminal as well as civil proceedings. 

This Bill, introduced by a private member, will now go to 
Committee with added authority since the appointment of 
Lord Maugham to the Woolsack. 





Mr. William Henry Smith, solicitor, of Woburn, Beds, 
left property of the gross value of £11,202, with net personalty 
£9,146. He left: ‘To each member of the Woburn Fire 
Brigade (including the call boy) at the time of my decease 
the sum of £5, in remembrance of my many years’ connection 
with the Brigade.” 





Infant Traders. 


Tue disabilities, or privileges, of infants in relation to contracts 
are, of course, well known. It has, moreover, been clearly 
settled that an infant’s freedom from liability under his 
contracts exists notwithstanding that the contract is one in 
relation to the trade or business carried on by the infant and 
in which the infant earns his livelihood (Lovell & Christmas 
v. Beauchamp [1894] A.C. 607Y- 

The Registration of Business Names Act, 1916, makes no 
special provision for infants. Presumably an infant can be 
registered under that Act in precisely the same way as a person 
sui juris. If an infant is registered there is nothing to show 
the fact of infancy to anyone searching the register. 

An infant, if sued, can raise the defence of infancy through 
a guardian ad litem, but what is the position if a judgment is 
obtained in default of appearance? In the first place the 
infant may apply, through his guardian ad litem, to have the 
judgment set aside. There is no need to show merits, and 
once the fact of infancy is properly proved, the judgment 
must be set aside as a matter of course in view of the wording 
of Ord. 13, r. 1 (Leaver v. Torres, 43 Sou. J. 778). Under the 
wording of a former Order, the setting aside was discretionary, 
but now the wording of the rule is obligatory. The same 
principle applies if the judgment has been entered against 
an infant trading in a firm name, in which event the judgment 
will be set aside on proof that the infant is the sole proprietor 
of the business. If there is an allegation that there is a 
concealed partner, or any doubt as to who the partners are, 
an issue will be directed to settle the question. Where one 
partner is an infant, the proper course is to enter judgment 
against the partners other than the infant. 

Difficult questions, upon which there is very little authority, 
arise when some proceedings have been taken upon a judgment 
wrongly entered against an infant, and those proceedings have 
resulted in the debt being paid or partially satisfied. Let us 
take garnishee proceedings for instance. Assume that a 
garnishee order absolute has been made and that the 
judgment has been wholly or partially satisfied by money 
paid under that order. The garnishee is protected notwith- 
standing that the judgment may be set aside (Ord. 45, r. 7). 

On the other hand, a garnishee order absolute may be set 
aside and repayment of any moneys paid under it may be 
ordered where the judgment is irregular. But there does not 
seem to be any authority as to the position when the judgment 
debtor is an infant and the judgment is set aside on that 
ground. It is submitted, however, on general principles, that 
repayment will not be ordered in favour of the infant, certainly 
where the judgment creditor was unaware of the infancy. 
It must be remembered that an infant’s contracts at common 
law are not absolutely void, but merely voidable. The Infants 
Relief Act, 1874, made void contracts for the repayment of 
money lent, for goods supplied or to be supplied, other than 
necessaries, and all accounts stated. Payment for work 
done is not covered by the Act, so if a judgment is obtained 
for work done for an infant, and afterwards the cost thereof is 
wholly or partially satisfied under garnishee proceedings, 
repayment will not be ordered. The contract is good until 
repudiated and it will not have been repudiated before the 
making of the garnishee order nisi in the circumstances 
mentioned. 

There remains the question of a contract for the sale of 
goods or for goods to be supplied, other than necessaries. 
Such a contract is absolutely void. But, even in this case, 
it is suggested that the court will not order the judgment 
creditor to refund where he has obtained payment. It 1s 
well established that money paid under a judgment cannot be 
recovered where the judgment debtor finds out facts which 
clearly enable him to establish a good defence to the action 
in which judgment has been given against him by mistake. 
As regards the special point about infants, the case of Valentin, 
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v. Canali, 24 Q.B.D. 166, seems to be the leading authority. 
In that case an infant had agreed to purchase certain furniture, 
and had, in fact, paid something on account. The court, 
although setting aside the contract, refused to order repayment 
of the amount paid by the infant as he had already had the 
benefit of it for some time. Lord Coleridge, C.J., said, in 
Valentini v. Canali (at p. 167) : ‘‘ When an infant has paid for 
something and has consumed or used it, it is contrary to 
natural justice that he should recover back the money which 
he has paid ... The legislature never intended in making 
provision for this purpose to sanction a cruel injustice.” 

There is, similarly, no authority as to the repayment of 
moneys recovered under an execution issued against an infant. 
It is submitted that the same principle would apply as in the 
case of a garnishee order, and that once the judgment creditor 
has received payment he cannot be compelled to refund. 

As regards negotiable instruments, the position is somewhat 
different. An infant is not liable on a bill or note, and it 
makes no difference if the same be given in connection with a 
transaction arising out of an infant’s trading (Hx parte Jones 
(1881), 18 Ch. D. 109). On the other hand, s. 22 (2) of the 
Bills of Exchange Act, 1882, provides that where a bill is 
drawn or endorsed by an infant the drawing or endorsement 
entitles the holder to receive payment of the bill and to enforce 
it against any other party thereto. A cheque drawn in favour 
of an infant and endorsed by him would thus enable a subse- 
quent holder to sue the drawer. But the infant could not be 
sued if the cheque were dishonoured. The position as between 
an infant trader and his bankers is that, whilst the bankers 
are bound in contract to honour the infant’s cheques, if they 
have funds in hand to meet them, the bankers cannot recover 
the amount of any overdraft because that is money lent and 
within the Infants Relief Act. 

An infant, whether trader or otherwise, cannot, of course, 
be made bankrupt or execute a valid assignment for the 
benefit of his creditors. A receiving order made against a 
firm which has an infant partner should be made against the 
firm “other than”’ the infant partner. On the other hand, 
“the adult partner is entitled to‘insist that the partnership 
assets shall be applied in payment of the liabilities of the 
partnership, and that until these are provided for, no part of 
them shall be received by the infant partner, and if the proper 
steps are taken this right of the adult partner can be made 
available for the benefit of the creditors ’’ (Herschell, L.C., 
Lovell & Christmas v. Beauchamp, at p. 611). 

Trading by a person through an infant son is not a new 
means of defrauding creditors. ‘It is usually a parent who runs 
a business in the name of an infant son, who not being liable 
on any contracts is enabled to defeat any actions. Is it not 
time that the law was altered so as to make an infant trader 
liable on his contracts? An infant, whether a trader or 
otherwise, is already liable for his torts, and it seems only 
equitable that an infant trader should be liable in contract, 
and be subject to the laws of bankruptcy in the same way 
that married women were formerly liable in contract and 
subject to bankruptcy if they traded. 








Company Law and Practice. 
I want to consider this week a difficult problem which arises 
when a member of a company, who holds 
Voting Powers: shares on trust for different persons with 


The Position conflicting wishes, comes to vote. As 
of a Nominee between the company and the registered 
with member no question of trusts arises because 
Conflicting it is not competent for the company to 
Interests. look beyond its register of members. This 

rule, which at first sight might appear to 
operate in favour of simplicity, produces unexpected difficulties, 
but before going on to examine these it will be as well to pause 
and see how the situation can be created. There is no difficulty 





about this. It is very common in practice for shares to be 
allotted to a nominee and the nominee is bound in a simple 
case to vote as he is directed by the beneficial owner of the 
shares. It is, moreover, also very common for different 
persons to appoint the same person as nominee and the 
nominee’s name will then probably appear in the register 
of members as a member in respect of two separate blocks of 
shares. The position may also arise fortuitously, and it will 
be enough to mention the leading banks or the Public Trustee 
to show how easy it is for one person to be the registered 
member of a company as trustee or as a senior co-trustee for 
a number of different beneficiaries. The beneficiaries may 
take opposite views as to the proper course to be adopted at 
meetings of the company and they will then give irreconcilable 
instructions to the trustee or nominee. What, then, is the 
trustee or nominee to do, and how is he to vote? His chief 
concern will be to place himself in a position where he 
will not be open to attack by his beneficiaries, if for some 
reason or other he is unable to give effect to the instructions 
which have been given to him. 

It will be easier to follow the arguments if we take a concrete 
illustration. Let us suppose that T is the registered member of 
the company in respect of 1,000 shares, and that the beneficial 
interest in 600 of these shares belongs to A and the beneficial 
interest in the remaining 400 belongs to B. It does not make 
any difference, it is submitted, whether the holdings are 
distinguished in the register or whether only one holding of 
1,000 shares appears there. All that the company knows is 
that T is the holder of 1,000 of its shares. It knows 
nothing of A or B. We must further suppose that A 
and B have quarrelled and are opposed on all questions. 
If A wishes to see votes cast in favour of a certain 
resolution, B will wish to oppose it, and vice versa. 
To complete the picture we must record that on a show of 
hands a member has one vote only, and that on a poll it is 
provided that he shall have one vote for every share held by 
him. It is clear, I think—and in any case I do not propose to 
stop to consider the point—that on a show of hands T should 
not vote at all if he has received conflicting instructions from 
A and B. The point arises, however, as to what he must do 
ona poll. One thing is obvious, namely, that A has a greater 
beneficial interest in the company than B, and that he would 
always be able to outvote B if it were not for the fact that he 
and B have both caused the same person to be registered as 
nominee of their shares. Will this fact or coincidence prejudice 
A’s position in the company? It is the submission of the 
writer of the article that it will do so. The question is not 
merely one of arithmetic. If it were so it would be easy to 
see the answer, and, in fact, two answers present themselves, 
and are, I believe, often adopted. The first is that T can cut 
the Gordian knot by giving two proxies (assuming that the 
articles contain the usual provisions authorising members 
to vote by proxy). He will give one proxy to vote as A directs 
in respect of 600 shares and another to vote as B directs in 
respect of 400 shares. This seems very sensible, and so does 
the alternative method, which simply recommends T to vote 
either in person or by proxy as A directs in respect of 200 
shares, that being the amount by which A’s voting power 
would in the ordinary way exceed B’s voting power. Both 
these methods are, however, open to serious objections. 

Let us go back a moment and follow up the argument from 
a different angle. This will, I hope, sufficiently illustrate the 
objections. T, it has been assumed, is a registered member of 
the company. He is, therefore, entitled to a vote. It does 
not matter how many shares he holds. In an ordinary 
company the fact of membership confers the right to vote, 
and this right is a right of property. It is to be observed that 
he is entitled to vote once and once only on each question that 
arises. Then the further question arises as to the effect which 
is to be given to his vote after it has been cast, and it is only 
at this stage and after a poll has been taken that there is any 
need to enquire how many shares the member holds. The 
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articles provide that on a poll each member has one vote for 


every share held by him, but this does not give him any 
greater right to vote than was conferred by his membership. 
It is only machinery for fixing the weight which is to be 
attached to his vote if he exercises his right to cast it on a poll. 
Having exercised his right, then, whether he likes it or not, 
his vote has the force which the articles prescribe, and, in the 
case which we have taken, T’s vote must inevitably count 
1,000 points on the side on which he has voted. It cannot 
count more and—which is more important for the purpose of 
this discussion—it cannot count less. If this is correct, 
then it is not competent to T to give a proxy to any other 
person to vote in respect of any particular number of shares. 
It is only competent for him to give a proxy to exercise the 
right of voting conferred on him by virtue of his membership. 
Supposing that T were to give a proxy in the restricted form, 
what would be the result ? It might be argued that the proxy 
was wholly bad as being an attempt to do that which could not 
be done or for some other reason. This argument does not, 
however, commend itself very strongly to the present writer, 
who is more inclined to favour the view that it would be a 
valid proxy to exercise the voting rights of the donor of the 
proxy, rejecting the words “‘ in respect of x shares” as being 
of no effect. If the proxy then proceeded to vote in respect, 
as he thought, of the number of shares mentioned in the 
instrument appointing him, he would, in truth, be casting 
a vote the effect of which would be gauged by the number of 
shares appearing opposite the name of the donor of the proxy 
in the register of members. In our case T’s proxy would 
inevitably be casting a vote which counted 1,000 points. 

The argument must be carried one stage further, for in 
one of the possible solutions of the problem indicated above, 
it was supposed that T would give two separate proxies to 
vote in different ways in respect of a specified number of 
shares. We have seen what would be the effect of adopting 
the second method of giving a vote expressed to be limited 
to the excess of A’s holding over B’s holding. Whether T 
voted in person or by proxy the result would be that all A’s 
votes and all B’s votes would have been given in accordance 
with A’s directions and against B’s wishes. In the case 
where two proxies are given, it is clear in the first place 
that they cannot both be valid. T, as a member, has one 
indivisible right to vote. If he,were to be allowed to give 
two proxies he would be doing by his agent (a proxy is merely 
a specialised agent) something which he could not do himself, 
namely, voting twice over. And this is impossible; from 
which it follows that one at least of the proxies is invalid. 
It is at this point that we are able to get a little assistance 
from the authorities and the conclusion at which we will 
shortly arrive is that the proxy which is later in date is valid 
and will carry the whole of T’s voting power. The result 
is as startling as the result of adopting the alternative method, 
since in practice it will be a complete fluke whether all T’s 
rights in the company are brought into operation in favour 
of Aorof B. The stages are these : First, T executes a proxy 
to vote as (say) A directs in respect of 600 shares and this will 
be a valid proxy and will, if used, count 1,000 points to A’s 
advantage. But then T executes another proxy to vote as 
B directs in respect of 400 shares. How does this affect the 
first proxy ? It is important to remember that an instrument 
of proxy is nothing more than the appointment of an agent 
to do a certain act. In this case we have given our reasons 
for construing the first proxy simply as the appointment of 
an agent by T to exercise T’s right to vote in the company 
—nothing more or less. The same construction applies to 
the second proxy and it will be seen that T has now appointed 
two different persons to do precisely the same thing. The 
result of this must, it is submitted, be the revocation by the 
second proxy of the first, there being a clear indication that 
T no longer requires the first proxy to be his agent and has 
by appointing a second agent determined the authority of 
the first. 





Ihave said that I derive some assistance from the authorities. 
The case which I have in mind does not go so far as to support 
the whole of my proposition, but I propose to cite it in support 
of the contention that the execution of a second instrument of 
proxy revokes a first one. It is the case of Cousins v. Inter- 
national Brick Company Limited [1931] 2 Ch. 90. There 
certain shareholders in a company had appointed another 
person as their proxy to vote for them. The articles provided 
that a vote given in accordance with the terms of an instru- 
ment of proxy should be valid notwithstanding the previous 
revocation of the proxy, provided no intimation in writing 
of the revocation were received at the office before the meeting. 
The shareholders gave no such notices of revocation as were 
required or at all, but they turned up at the meeting and 
recorded their votes’ in person. The proxy also tendered 
votes in accordance with the proxies given by the share- 
holders. The question then arose as to whether the votes 
given in person or by proxy should be preferred, as the 
shareholders had voted in person in the opposite sense to 
that which they had directed the proxy to vote. Luxmoore, J. 
and the Court of Appeal held that the votes given by the proxy 
must be rejected. The right to vote in person is not taken 
away by the fact that an unrevoked proxy is in existence, 
though it would be possible so to frame articles as to produce 
this result. “‘Every proxy,” says Lawrence, L.J., “is 
subject to an implied condition that it should only be used 
if the shareholder is unable or finds it inconvenient to attend 
the meeting. The proxy is merely the agent of the share- 
holder, and as between himself and his principal is not entitled 
to act contrary to the instructions of the latter... the 
personal vote is an unequivocal exercise on the part of the 
shareholder of his option to vote in person.” In our — 
thetical case it could be argued by analogy that the first 
agent being bound to act in accordance with the wishes of 
the principal and his agency being revocable at any moment, 
must consider his agency determined when the principal 
appoints another agent to do the same act, for the appointment 
of the second agent is an unequivocal exercise by the principal 
of his option to appoint any other person as his agent to 
vote for him whom he choses. It cannot be contended in 
the absence of very special provisions in the articles that once 
a shareholder has appointed a proxy he cannot revoke it 
and appoint another at any time before the time 
arrives for the doing of the act for which the proxy was 
appointed. 

The practical result of these arguments is serious. It is 
this: Once a name appears in the register of members the 
right to vote attaches to the bearer of the name, and, no 
matter how many times the name appears and in how many 
different capacities in fact, the member has one right to 
vote only and on exercising his right his vote will carry the 
accumulated weight of all the shares to be found opposite 
his name in the register. It is impossible to discriminate 
between different blocks ; it is impossible to vote in opposite 
directions. In a way this is a logical result of the refusal of 
the company to take notice of trusts affecting its shares, but 
it is none the less a baffling situation for a trust corporation 
which holds hundreds of different blocks of shares in one 
company. A trustee of two or more different funds who 
finds that his various beneficiaries have conflicting wishes is 
reduced to impotence, since he cannot vote as one set of 
beneficiaries desires him to without at the same time voting 
in respect of other shares in a way which the beneficial owners 
of those shares prohibit. The problem of a trust corporation 
or trustee seems to admit of no solution save inaction. 
In the case of a bare trustee, however, the beneficial owner 
can always, on finding that his nominee has conflicting 
instructions, direct him to transfer the shares to another 
nominee who does not already hold any shares in the company 
either beneficially or in trust for any other person. The 
new nominee will then be free and bound to follow the 
instructions of the beneficial owner. 
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A Conveyancer’s Diary. 
[ConTRIBUTED. ] 


THERE is a well-known rule of equity that, prima facie, a 

trust results to the person who provides the 
Resulting purchase money for any property regardless 
Trusts. into whose name the property is in fact put. 
Similarly, if A transfers his property to B, 
there is a primd facie presumption of equity that there is a 
resulting trust in favour of.A. This rule has long been 
established : indeed, the leading case upon it is Dyer v. Dyer 
(1788), 2 Cox 92. But, as the Lord Chief Baron there said, the 
cases also show that the circumstance of one or more of the 
nominees being a child or children of the purchaser is to operate 
by rebutting the resulting trust. His lordship said that the 
operation of such a fact was as a circumstance of evidence, 
though he himself thought that the rule would have been a 
better one if the children had been considered as purchasers 
for valuable consideration. That, however, was not and is 
not the case. 

Where, therefore, a father buys property and has it put into 
the name of his child, that is a gift to the child, but there is 
no such presumption as against a mother, as was laid down in 
Bennet v. Bennet, 10 Ch. D. 474. The reason for this 
distinction is, as stated by Jessel, M.R., that the presumption 
of gift arises from the moral obligation to give, and, appar- 
ently, equity does not consider that a mother is under any 
moral obligation to provide for her child. On the other hand, 
as the Master of the Rolls stated, in the case of a mother, and 
in particular, in the case of a widowed mother, it is easier 
to prove that a gift was intended than it is in the case of a 
stranger. Very little evidence, indeed, is required beyond 
the evidence of relationship. 

It is further clear that there will be no resulting trust if the 
person making the gift, though he be not the father, has put 
himself in loco parentis to the child so as to incur the obligation 
to make provision for the child. As Lord Eldon said in 
Ex parte Pye, 18 Ves. 140, a person is in loco parentis if he 
means to put himself in loco parentis ; in the situation of the 
person described as the lawful father of the child. If, there- 
fore, it can be shown, as a matter of evidence, that the donor 
was in loco parentis, the presumption is that the transfer is 
by way of gift and there is no resulting trust. 

There have been a number of cases where A put money 
into the names of himself and B. Exactly the same rules 
apply here. Primd facie there is a resulting trust in favour of 
A, but if A is in loco parentis to B, or is in fact his father, 
equity will hold that there has been a gift to B. 

A very curious point arising out of this doctrine was taken 
in Re Vinogradoff [1935] W.N. 68. In that case the testatrix, 
prior to her death, had transferred a sum of £800 War Loan, 
then standing in her name, into the joint names of herself and 
her granddaughter. The granddaughter was then aged 
about four years and her mother, the daughter of the testatrix, 
was living. Moreover, the granddaughter was being provided 
for by her parents. The testatrix continued to receive the 
income on the War Stock so long as she was alive, and used 
it herself. The testatrix having died, her executors took out 
a summons asking whether the granddaughter had any, and 
if so what, beneficial interest in the War Loan. It was 
contended by counsel for the infant, that the law had been 
altered by s. 20 of the Law of Property Act, 1925. That 
section provides as follows: ‘‘ The appointment of an infant 
to be a trustee in relation to any settlement or trust shall be 
void, but without prejudice to the power of appointing a new 
trustee to fill the vacancy.” It was clear that, apart from this 
enactment, there was a resulting trust of the War Stock for 
the testatrix, since she was in no way in loco parentis to the 
infant. It was suggested, however, that the transfer into the 
names of the testatrix and the infant amounted as a conse- 
quence of the doctrine of resulting trusts to the appointment 





of the infant as a trustee. The suggestion, therefore, was that 
since the appointment of an infant to be a trustee was bad, 
the infant must take beneficially : presumably the submission 
was that the testatrix and the infant took as beneficial joint 
tenants so that the beneficial interest accrued to the infant on 
the testatrix’s death. 

Farwell, J., in the course of a judgment which is very 
shortly reported, said that this submission would be taking 
the effect of s. 20 much too far. The section was not intended 
and did not operate to make any difference to the presumption, 
with the consequence that the stock was not the property of 
the infant but formed part of the estate of the testatrix. 

There can be no doubt that the decision of the learned 
judge was correct. The section was obviously passed to meet 
the case of express appointments of infants as trustees of 
existing trusts, or as trustees of a trust created, and known 
to be created, by the instrument appointing them. It is 
perfectly true that in Re Vinogradoff there was an instrument, 
namely, the instrument of transfer of the War Stock, as an 
equitable consequence of which some sort of beneficial interests 
were created by way of trust, but it is submitted that these 
trusts arising by operation of law are not trusts with which 
the section could possibly be concerned. Such trusts are of 
quite a different character from express trusts. For example, 
they are exempted from the requirements of s. 53 of the Law 
of Property Act, which requires all ordinary trusts of land to 
be created and dealt with in writing. 

On the other hand, it does seem very difficult to understand 
why the presumption of equity should be as it is where 
property is conveyed to an infant. The infant cannot deal 
with it, and thus the transferor does not get the advantage 
of having a nominee to disguise his ownership but yet execute 
his directions. It is not at all easy to imagine why anybody 
should take the trouble to put property into the name of an 
infant unless he means to make a donation to the infant. 
It seems also that such intention is more than ever likely to 
be present where the parties are in some kind of blood 
relationship, especially that of grandparent and grandchild, 
which is the relationship next most close after that of father 
and child, in which the presumption of gift does arise. It is 
submitted that where there are circumstances at all like those 
of Re Vinogradoff the rebuttal of the presumption of resulting 
trust cannot be appreciably more difficult than it was said 
by Jessel, M.R., to be in the case of mother and child. Since 
Re Vinogradoff was only reported in the Weekly Notes, it is 
not altogether clear whether an attempt was made on behalf 
of the grandchild to prove the intention of the testatrix to 
make a gift and thus rebut the presumption of resulting 
trust. But so far as the report goes, it is clear that if any 
such effort was made, it failed, since the learned judge held 
that the War Stock was part of the estate of the testatrix. 
That being so, one can only suppose that virtually no evidence 
of any kind was forthcoming as to why the testatrix executed 
the transaction which she did. 

I have been asked by a correspondent to deal with a further 
point in connection with s. 116 of the Law 


Discharge of Property Act, which I discussed in the 
of Mortgage ‘* Conveyancer’s Diary ” of 5th March, 1938 
Money. (82 Sox. J. 187). I see, incidentally, that 


reference was also made to the section by 
my learned friend, the writer of the “‘ Diary” of 6th June, 
1936 (80 Sox. J. 439). 

The section is in the following terms: ‘* Without prejudice 
to the right of a tenant for life or other person having only a 
limited interest in the equity of redemption to require a 
mortgage to be kept alive by transfer or otherwise, a mortgage 
term shall, when the money secured by the mortgage has 
been discharged, become a satisfied term and shall cease.” 
It will be remembered that I suggested that on occasions 
reliance might be placed on the section, and that accordingly 
a purchaser of property on which there has been a mortgage 
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cannot in all cases insist on the production of a statutory 
receipt, but may have to rest content with an ordinary 
receipt over a twopenny stamp. 

But it seems that considerable caution must be exercised 
in the use of the ordinary receipt. Suppose that X, a surety 
or a kindly disposed person, puts the person entitled to the 
equity of redemption in funds to repay the mortgagee: the 
receipt will be one seeming to record that the mortgage has 
been redeemed and is done with. But in equity the person 
providing the money would presumably have a right to have 
the mortgage kept alive for his benefit. I submit that in 


such a case the receipt is good enough evidence. The 
mortgage money has been discharged, i.e., paid off by the 
the term 


person entitled to the equity to the mortgagee ; 
therefore “shall become a satisfied term and shall cease ”’ 
by virtue of the section. There is nothing in the section to 
preserve the rights in the mortgage term of the surety, who 
is neither a tenant for life nor an “‘ other person having only 
a limited interest in the equity of redemption.” The argument 
to the contrary is that the surety has a right to keep the 
mortgage alive, and that therefore it cannot be said that 
“the money secured by the mortgage has been discharged,” 
since it now secures his money. 

On the other hand, if the receipt purports to show that 
Settled Land Act trustees have repaid a mortgage on the 
settled land, but if, in fact, they have been put in funds by 
the tenant for life, the right of the latter is expressly saved 
by the section. 

That being so, I think that it would be desirable in such a 
case that the receipt should be buttressed by a statutory 
declaration that the trustees are repaying the mortgage debt 
out of capital moneys, subject to the settlement. And 
while I am inclined to think that no danger is really incurred 
as against a surety or other third party, for the reasons 
given, it will be as well, perhaps, always to secure a statutory 
declaration that the person entitled to the equity is paying off 
the mortgage debt out of his own moneys. I suggest this 
ex abundanti cautela. 

No difficulty arises, of course, where the tenant for life or 
third party has himself paid the money to the mortgagee. 
There the receipt will show on the face of it that the money 
secured by the mortgage has not been discharged (which 
connotes payment by the person entitled to redeem), but has 
been taken over by someone else. 








Landlord and Tenant Notebook. 


WueEN L.T.A., 1927, was passed, Parliament deprived certain 
reversioners of rights which some of them 


Apprehended cherished, e.g., the right to damages for 
Injury to the breach of covenant to repair, representing 
Reversion. the cost of the repairs, whether such were 


to be effected or not. It is, perhaps, a 
pity that the opportunity was not taken to remove a particular 
grievance which affects some landlords, namely, their inability 
to remedy nuisances which give them no right of action 
because they are not ‘‘ of a permanent nature.” 

One cannot help feeling a certain amount of sympathy with 
a landlord whose tenant refuses to take proceedings to abate a 
temporary nuisance and who will be told, if he takes action 
himself, that he should wait till the end of term. For if he 
complains that meanwhile his reversion is becoming less and 
less valuable, the law answers that it ought not to, as any 
purchaser or future tenant will be able to deal with the trouble ; 
but if it ought not to in law, it does in fact. 

The earliest report of a case of this kind appears in the 
Year Book of 13 Hy. VII, p. 26a, and the decision favours 
reversioners. The Prior of Southwark sued a tanner whose 


activities polluted a stream, a backwater of the Thames, 
which ran past some houses occupied by tenants of the . 





priory, “purque les tenants aller de les dits mansions.” 
It was held that an action on the case lay, whereupon the 
court adjourned. The final result was not reported. But 
in a more recent case in which the same river was concerned, 
Dobson v. Blackmore (1847), 9 Q.B. 991, when a landlord 
complained of obstruction of the access to Thames-side 
premises, Denman, C.J., expressed the position as follows : 

‘The tenant in possession is abridged of his rights by the 
stopping of a public road, and may suffer damage from it. 
But the landlord, when out of possession, is in nowise damni- 
fied by his tenant’s being prevented from enjoying his house 
in so ample a manner as he might otherwise have done.” 

Discomforts attendant on developments of the Industrial 
Era next illustrated the law. In Mumford v. Oxford, Worcester 
and Wolverhampton Rly. Co. (1856), 1 H. & N. 34, the plaintiff 
complained of activities conducted in engine-sheds and 
workshops erected near a house belonging to them, but let 
to a tenant who, in consequence of the nuisance, had given 
notice to quit. It was held that no action lay where the 
injury was not in its nature permanent, and that the reversion 
had not depreciated in value. In the same year Simpson v. 
Savage (1856), 1 C.B. (w.s.) 347, was decided on similar lines. 
The plaintiff alleged that a workshop and forge erected 
near demised premises had driven the tenant to give notice 
to quit, and that he (the plaintiff) would be unable to let 
the place again, and that its market price had diminished. 
Noise and smoke were the matters complained of ; at first 
instance, the judge ruled that the noise, not being permanent, 
gave rise to no cause of action, but left the smoke question 
to the jury, who awarded forty shillings. A rule having 
been granted, it was held, by applying, as it were, the principle 
of “‘ no smoke without fire,” that even smoke could not injure 
the reversion; making fires was not an act of a permanent 
nature. Cresswell, J., said: ‘‘If the reversion would sell 
for less, that is not on account of anything that has been 
done, but of the apprehension that something will be done 
at a future time.” 

Again, on the ground that the nuisance was one which 
could never be legalised by time, the plaintiff in Mott v. 
Shoolbred (1875), L.R. 20 Eq. 22, was refused an injunction 
to restrain the abuse of a highway on which his property 
fronted, and which the defendant had begun to use virtually 
as a stable-yard. His tenants, it was said, could have sued 
successfully. But the presumed intention of the defendant 
to continue the nuisance was not enough, though the premises 
would sell for less. In the same volume, at p. 539, is the report 
of Jones v. Chappell, in which the cause of action alleged 
was noise caused by a steam engine and sawmill on premises 
adjoining those of the plaintiff, the latter premises being let 
to weekly tenants. An unsuccessful attempt was made to 
distinguish the older authorities on the ground that weekly 
tenants could not bring proceedings for nuisance. This 
proposition was rejected, and Jessel, M.R., stated the law as 
follows: ‘‘ Another ground of action on the part of the 
landlord might be that the existence of a nuisance of a 
temporary character would render it more difficult for him 
to let to a future tenant or to sell. But . . . the theoretical 
diminution of the value of the property cannot be taken into 
account, inasmuch as the purchaser or the new occupier would 
have a right to stop the nuisance, so that he ought not to give 
less on that account than he otherwise would.” 

In none of the above cases, except Simpson v. Savage 
was there much room for argument on the question whether 
the nuisance was or was not of a ‘* permanent nature. 
A useful decision on this point from the landlord’s point of 
view at all events, is that of Parker, J., in Jones v. Llanrwst 
Urban Council [1911] 1 Ch. 393. The ‘plaintiff in that case 
complained of the discharge of sewage, by outfall pipes, into 
a river which passed his estate, and proved that as a consequence 
sewage was deposited on his land and the water became 
sensibly less fit for watering cattle. The fields adjoining the 
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river were, however, let to a tenant from year to year, and the 
defendants pleaded, i., that the reversion was not 
prejudicially affected. On this his lordship held that 
“permanent,” for the purposes of the rule, meant such as 
would continue indefinitely unless something were done to 
remove it, and instanced a building which infringed ancient 
lights while contrasting a noisy trade. The distinction 
made appears to be a very fine one. The example of ancient 
lights was not happily chosen, for in a number of cases the 
position of a reversioner threatened by the acquisition of an 
easement, which affects his proprietary interest as opposed 
to the enjoyment of an occupier, has been contrasted (e.g., 
in Mumford v. Oxford, etc., Railway Co., supra), and as his 
lordship cited Simpson v. Savage, it would appear that the 
decision is that a reversioner can sue when the cause of the 
nuisance is naturally continuing, but not when it is caused by 
phenomena artificially repeated. 

In practice (using the word in the technical as well as the 
ordinary sense) it is sometimes possible for a landlord, having 


" commenced proceedings which are bound to fail owing to the 


nuisance being “non-permanent,” to join his tenant as 
co-plaintiff, the tenant consenting of course. In Broder v. 
Saillard (1876), 2 Ch. D. 692, part of the nuisance complained 
of being noise from the defendant’s stable, this was done, 
and it appears that the “ landlord ”’ plaintiff would otherwise 
have had no cause of action as regards this complaint, though 
the “tenant”? had not executed the agreement for a lease 
and was threatening to leave without completing it because 
of the nuisance. In House Property and Investment Co. v. 
H. P. Horse Nail Co. (1885), 29 Ch. D. 190, the position was 
pecyliar ; the plaintiff company held a long lease of a row of 
eleven residential houses, of which they had let one at the date 
of the writ, the tenant joining them as co-plaintiff as the 
nuisance—noise and glare from the defendants’ works—was 
“of a temporary nature.” Before the hearing the tenant 
plaintiff withdrew, but the other ten houses had then been let 
(though the plaintiff company’s statement of claim had 
alleged that the noise and glare prevented this) and two of the 
new tenants agreed to join. This was allowed under the wide 
terms and discretion of and given by R.S.C., Ord. XVI, r. 11; 
the new tenants had had no title when the action began, it was 
true, but ‘‘ their presence before the court ” was “ necessary 
in order to enable the court effectually and completely to 
adjudicate upon and settle all the questions involved in the 
cause or matter.” A similar order was made in White v. 
London General Omnibus Co. (1914), 58 Sot. J. 331, when 
the alleged nuisance was noise from a garage, it being 
emphasised that, the essential issue being whether the house 
was fit for human habitation, there was no new cause of action. 








Our County Court Letter. 
THE REMUNERATION OF MINERS. 


In a recent case at Barnsley County Court a claim was made 
against the Old Silkstone Colliery Co. Ltd. by five employees 
at three pits. The plaintiffs had been paid the minimum 
wage for boys, but contended that they were entitled to be 
paid as trimmers at a higher rate. The preliminary objection 
was taken that the issue of whether the employees were 
boys or trimmers was one which should have been submitted 
to a trade tribunal. The establishment of such a tribunal 
was provided for in the Coal Mines (Minimum Wage) Act, 
1912. Until such a tribunal had decided that they were 
entitled to a specified minimum wage, the plaintiffs had no 
cause of action, and could therefore not sue for the alleged 
arrears. His Honour Judge Essenhigh upheld the objection 
and non-suited the plaintiffs. Leave to appeal was given. 

In another case, at the same court, the Grimethorpe Colliery 
Co. Ltd. claimed £2 as damages from each of nineteen defen- 
dants in respect of the 23rd and 24th February, and £1 from 





three defendants who were absent from work on one day- 
The plaintiffs’ case was that the average number of tubs 
filled on a shift was 520 to 550. On the 22nd February, 
however, the place came “ on weight’ when 250 tubs had 
been filled, and the defendants legitimately left work. 
Having worked half a shift, the defendants earned an average 
amount of 8s. each. They nevertheless asked that they 
should be reported to the Employment Exchange as not having 
worked, so that they might draw benefit for that day. The 
manager refused to certify them as having been unemployed 
on that day, and the defendants accordingly refused to work 
the next day. The defendants’ case was that they had not 
deliberately refrained from going down the pit to do a day’s 
work. When the place came “on weight” on the 
23rd February, there was a certain amount of coal to be 
removed, and there was not enough work for all the defendants 
the next day. Instead of allocating the necessary number 
for the removal of the coal, the management had left it to the 
men themselves to arrange. Those not required had therefore 
not gone in to work. Judgment was given for the plaintiffs 
for the amounts claimed. 


In Lowrey v. Doncaster Amalgamated Collieries Limited, at 
Doncaster County Court, the claim was for 11s. 3d. as wages 
due under a minimum rate agreement. In another case a 
similar claim was made for 17s. lld. The plaintiffs’ case 
was that, by an agreement of November, 1937, the South 
Yorkshire Coalowners’ Association had agreed with the 
Yorkshire Miners’ Association that new underground rates 
should be paid, whereby the minimum percentage was raised 
from 32 per cent. to 38 per cent. The agreements of 1935 
provided that if coalface men were unable to earn 12s 6d. 
a day (through causes over which they had no control) their 
wages should be made up to that amount. It was contended 
that the expression “12s. 3d.” should have been “ 9s. 3d. 
plus 32 per cent.” The new percentage of 38 was intended 
to apply to all the men in the pit, who were entitled to a 
minimum of 12s. 3d. plus the increase of 6d, i.e., 12s. 9d. 
The defendants’ case was that they were paying 38 per cent. 
but only as a piece rate, and not as a flat rate. Only a minority 
were not getting well over the stable amount of 12s. 3d., 
and even that was 2s. ld. above the statutory minimum. 
His Honour Judge Hildyard, K.C., gave judgment for the 
defendants. 





RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 
INSANITY AS AN ACCIDENT. 


In Davies v. Clay Main Colliery Co., Lid., at Wrexham 
County Court, the applicant was in a mental institution. 
Through his father, as next friend, the applicant contended 
that three accidents in twelve months had resulted in loss 
of reason. The second accident (in June, 1933) was one in 
which the applicant had been knocked down by a journey of 
loaded tubs. This had caused attacks of ‘ night horrors,”’ 
in which the applicant woke up screaming. The respondents’ 
case was that the applicant was feeble-minded before 1933, 
and his present condition had not been aggravated or acceler- 
ated by fright. His Honour Judge Sir Artemus Jones, K.C., 
held that the case was one of dementia precox. This might 
lie dormant in a family for generations, and there was no 
known period of time during which it might develop after an 
emotional stress or nervous shock. On the question whether 
there was any nexus between the second accident (in 1933) 
and the mental disequilibrium in 1937, it was not an 
unreasonable inference that a timorous lad of eighteen (as 
the applicant then was) should suffer a severe fright. This 
was sufficient to stir the seeds of instability, and an award 
was accordingly made, with costs, on Scale B. 
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IRISH PARENTS AS DEPENDENTS. 


In Mulcahy v. Littleton Collieries, Ltd., at Walsall County 
Court, the applicant resided at Fermoy, Co. Cork, and claimed 
an award as the partial dependent of his deceased son. The 
latter had been fatally gassed in the pit, while working for 
£1 19s. 7d. a week, of which he allowed 10s. a week to the 
applicant, plus an extra £1 at Christmas. The applicant 
was unemployed, but he had an Army pension of £1 a week, 
and a son (aged twenty) paid 4s. a week out of his unemploy- 
ment benefit of 5s. The total family income was therefore 
34s., with which the applicant maintained himself, his invalid 
wife, the son aged twenty, and two other sons aged fifteen 
and thirteen. No contributions were made by four other 
sons and two daughters, all working in England. Evidence 
in corroboration was given by a son, who had worked in 
England with the deceased ; by a son living in Ireland ; and 
by the deceased’s landlady. The respondents called no 
evidence, and their case was that, even if the dependency 
was proved, the payments might have ceased at any time. 
A moderate sum would therefore suffice, as the respondents 
had already paid £18, of which £15 16s. 6d. was absorbed 
in funeral expenses. His Honour Deputy Judge Dawson 
Sadler made an award of £60 and costs. 


CARPENTER’S EYE INJURY. 


In Gailey v. William Bowers and Co., at Hereford County 
Court, the applicant claimed a review under a declaration of 
liability. The applicant’s twenty-first birthday would fall 
on. the 19th January, 1938, and his case was that, on the 
28th September, 1934, he was hammering some floor boarding 
when a nail flew up and injured the iris of his left eye. His 
pre-accident wages were 46s. 6d., and compensation as for 
total incapacity was paid until the 5th November, 1934, 
when the applicant resumed work on joinery. He was 
discharged on the 11th January, 1935, and, on the 21st May, 
1935, a declaration of liability was filed, after negotiations. 
The applicant had since been able to earn only Is. an hour 
elsewhere, as perfect eyesight was required, and he was 
unable to earn the usual 1s. 4d. or 1s. 5d. an hour. The case 
for the respondents was that they had only dismissed the 
applicant by reason of shortness of work, as he was able to 
do his work as well after as before the accident. His Honour 
Judge Roope Reeve, K.C., held that there was partial 
incapacity, and an award was made of 7s. 9d. a week from 
the 21st June, 1937, each side to pay their own costs. 








Obituary. 
LORD MACKENZIE. 

Lord Charles Kincaid Mackenzie, late Senator of the 
College of Justice, died at Edinburgh on Friday, Ist April, 
at the age of eighty-one. He was educated at Edinburgh 
Academy, Repton and University College, Oxford, and was 
called to the Scottish Bar in 1881. He took silk in 1900, 
and was Sheriff of Fife and Kinross from 1901 until 1905, 
when he was appointed a Lord of Session. He retired in 1922. 


Mr. J. ASHBRIDGE. 


Mr. John Ashbridge, solicitor, of Fenchurch Street, E.C., 
and Wanstead, died on Tuesday, 5th April, at the age of 
ninety-one. Mr. Ashbridge was admitted a solicitor in 1869. 


Mr. C. F. BROWN. 


Mr. Charles Frederick Brown, M.A., retired solicitor, of 
Birmingham, died at his home at Edgbaston on Thursday, 
3lst March, at the age of eighty-five. Mr. Brown was 


educated at King Edward’s School, Birmingham, and Lincoln 
College, Oxford, and was admitted a solicitor in 1879. He 
retired about nine years ago. 





Mr. T. A. MORGAN. 


Mr. Thomas Aaron Morgan, solicitor, a member of the 
firm of Messrs. Hart Jackson & Sons, of Barrow-in-Furness 
and Ulverston, died on Monday, 28th March, at the age of 
sixty. Mr. Morgan served his articles with the late Sir Alfred 
Barrow, and was admitted a solicitor in 1907. 


Mr. W. ODDIE. 


Mr. William Oddie, retired solicitor, of Leeds, died on 
Thursday, 3lst March, at the age of seventy-one. Mr. Oddie 
was admitted a solicitor in 1889, and was formerly Clerk to 
Pateley Bridge magistrates. He was a keen territorial 
officer, and for his services in France during the war he was 
awarded the D.S.0 and bar. He was honorary colonel of the 
5th Battalion, West Yorkshire Regiment, from 1933 to 1937. 


Mr. A. RANDALL. 


Mr. Alfred Randall, retired solicitor, formerly a member of 
the firm of Messrs. Burgoynes & Co., of Oxford Street, W., 
and Mill Hill, died at Edgware on Monday, 4th April, at the 
age of seventy-three. Mr. Randall was admitted a solicitor 
in 1894. 

Mr. A. WILLIS. 

Mr. Arthur Willis, solicitor, a member of the firm of Messrs. 
Hancock & Willis, of Verulam Buildings, Gray’s Inn, W.C., 
died at Tulse Hill on Thursday, 24th March. Mr. Willis 


was admitted a solicitor in 1902. 
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To-day and Yesterday 
LecaL CALENDAR. 
4 Aprit.—On the 4th April, 1761, Theodore Gardelle, 
a Swiss artist, was executed for the murder of 
his landlady, ‘‘a gay showy woman of doubtful character,” 
whose body he had concealed by dismembering it. He was 
hanged amid the shouts and hisses of an indignant populace 
in the Haymarket near Panton Street, where she had lived. 
On the way he was led by the house where the cart made a 
stop and at which he gave just a look. He was afterwards 
hanged in chains on Hounslow Heath. 
5 Aprit.—Morgan Phillips, hanged at Haverfordwest; 
on the 5th April, 1779, was a more desperate 
criminal than Gardelle, for he and another ruffian had raided 
a small farmhouse at Narberth in Pembrokeshire, slaughtering 
the old farmer and his young niece, besides a labourer and a 
maidservant. After ransacking the place they had set fire 
to it. Before he died he confessed that he and an accomplice 
who had killed himself in an attempt to escape from custody, 
were the only persons concerned in the crime. 
6 Aprit.—On the 6th April, 1832, three men were tried 
at Gloucester Assizes before Mr. Justice Taunton 
for their part in the great Bristol riots of the previous October. 
After the burning of the prison at Lawford’s Gate, the mob had 
attacked a public-house kept by one John Mack. Forcing 
their way in with iron bars, they had beaten the occupants 
and behaved with such wanton savagery that when they left 
the place had neither doors nor windows. All the fixtures 
had been smashed and all the movables broken up or stolen. 
Despite strong evidence of good character, the case was too 
strong for the prisoners and they were convicted. 
7 Aprit.—On the 7th April, 1763, James Eyre was elected 
Recorder of London, at the age of thirty. On 
his call to the Bar, he had had the good judgment to purchase 
the place of one of the four city pleaders, and by his good 
manners and grave deportment in‘the Lord Mayor’s and the 
Sheriffs’ Courts he had favourably impressed the authorities. 
After nine years as Recorder he moved up a step in the 
judicial hierarchy, being raised to the Bench of the Court of 
Exchequer. Eventually he attained the place of Chief 
Justice of the Common Pleas. 
8 Aprit.—On the 8th April, 1853, a young woman named 
Honor Gibbons was tried at the Chester Assizes 
for the murder of her infant child which she had poisoned with 
oil of vitriol to obtain the burial club money payable on its 
death. An older woman who had helped her stood with her 
in the dock. The medical evidence, together with that of 
lodgers and neighbours, was conclusive, and the two women 
were sentenced to death, the judge refusing to hold out the 
slightest hope of mercy. Nevertheless, they were eventually 
transported for life. 
9 Aprit.—On the 9th April, 1747, Simon Fraser, Lord 
Lovat was beheaded on Tower Hill for his part 
in Prince Charlie’s rising. 
10 Aprit.—There was great excitement at the Bow Street 
Police Court on the 10th April, 1821. The 
inhabitants of St. Martin’s Lane had for some time been 
annoyed by an unlicensed ball room, the proprietors of which 
had evaded the law by the expedient of not charging for 
admission, but charging an excessive price for supper instead. 
Then the authorities swooped and arrested seventy persons. 
On the 10th April, the prisoners still in their ball room attire 
were conveyed in twelve coaches from the St. Martin’s 
watch house to the court. A tavern opposite was used as 
a waiting room and they were taken before the magistrate 
in small groups including two guards officers, several gentlemen 
of the law, ladies of virtue and ladies of no virtue at all. A 
crowd of some hundreds attended, of course, to make sarcastic 
remarks as they crossed the street. 





THe WEEK’s PERSONALITY. 


MisForTUNE and death brought out the best in old Lord 
Lovat, Jacobite plotter and last of the old race of Highland 
chieftains, who at the age of eighty was doomed by sentence 
of his peers to lay his head upon the block. ‘ God bless you 
all, and I wish you an eternal farewell,’ he had said to them 
at the end of his trial. Afterwards, in the Tower, he had 
shown “uncommon gaiety and jocoseness’”’ and his rather 
sardonic composure did not desert him on the scaffold. 
The event attracted an immense crowd, and when one of 
the stands erected for the spectators collapsed, causing 
several deaths, he remarked: ‘“‘ The more mischief, the 
better sport.” Taking his last look at the multitude he 
asked: ‘‘ Why should there be such a bustle about taking 
off an old grey head that cannot get up these steps without 
two men to support it?” Then turning to the block he 
repeated the line from Horace: “‘ Dulce et decorum est pro 
patria mort.” He delivered a paper to the sheriff declaring 
that he died “a true but unworthy member of the Holy, 
Catholic, Apostolic Church,” and he asked that he might 
be buried at Kirkhill and that “some good old Highland 
women might sing a coronach at his funeral.” But he was 
buried in the Tower. 


THE Poor Man’s Court. 


The attempt to extend the jurisdiction of the county 
courts to £300 has not met with universal approval, and 
Lord Carnock recently protested in the House of Lords 
against the placing on the judges and registrars of the 
additional burden of dealing with cases involving quite a 
different kind of person from the usual poor litigant. As 
Judge Parry found at Quay Street, in Manchester, and 
afterwards maintained, a knowledge of the ways and customs 
of ‘‘ the ’ole street’ is far more important to a county court 
judge than much legal learning. In illustration thereof he 
told a story of a woman with a shawl over her head who 
sued an elderly collier for 9s., declaring: ‘‘ I lent yon mon’s 
missus my mon’s Sunday trousers to pay ‘is rent an’ I want 
‘em back.” The defendant, a rough stupid fellow, only 
chuckled and replied: ‘‘ There’s nowt in it at all.” With 
much persuasion he could only be brought to repeat several 
times: ‘‘ The ’ole street knows about them trousers,” until 
at last he was brought to declare: ““ Why yon woman and 
my missus drank them trousers.” The plaintiff vociferated 
denials, desiring to be struck dead if her story were false, 
but she lived, and independentewitnesses gradually established 
that the two ladies had indeed pawned the trousers for 
refreshment. Such are the true problems of the county courts, 


Mivirary JUDGES. 


The name of Sir Wilfrid Greene on the list of subscribers 
to the 5th Army Fund recalls the fact that the Master of 
the Rolls joined up as a Territorial in 1914, and afterwards 
served as Intelligence Officer on the Headquarters Staff of 
the 5th Army. Of late years the ex-service element on the 
Bench has gained distinguished strength, and the names of 
Bennett, Langton, Lawrence and Singleton, JJ., spring at 
once to the mind. Legal history provides more instances 
than one would expect of careers divided between the court- 
house and the parade-ground or the battlefield. That of the 
late Mr. Justice Oliver Wendell Holmes, of the United States 
Supreme Court, who died three years ago in his ninety-fourth 
year, provides a conspicuous example. In the great Civil War, 
he jomed the 20th Massachusetts Infantry as a lieutenant, 
finishing up as a lieutenant-colonel. In the interval he had 
been three times wounded, being shot first through the 
breast, then through the neck, and finally through the foot, 
each time recovering quickly to return to the front. After 
the war, he went to the Bar, but to the end of his career his 
tall, magnificent figure made him look more like one of 
Grant’s fighting brigadiers than a judge. 
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Notes of Cases. 


Judicial Committee of the Privy Council. 
Nippon Yusen Kaisha v. Ramjiban Serowgee. 

Lord Wright, Lord Romer, Sir Lancelot Sanderson, Lord 
Normand (Lord President of the Court of Session) and 
Sir Shadi Lal. 12th March, 1938. 
Surppinc—Goops—VENpDor’s Ligen—Mate’s Recerpt—Nor 

A Document or TitLE—BiLt or LapinG HANDED OVER 

BY SHIPOWNER TO SHIPPER-PURCHASER WITHOUT RECEIVING 

Mate’s Receipt 1n ExcHance—Suiprer’s Deravtt— 

VeNDOR’s RIGHTS AGAINST SHIPOWNER. 

Appeal from a decree of the High Court at Calcutta, in 
its Appellate Jurisdiction, reversing a decree of that Court 
in its original civil jurisdiction. 

On 4th May, 1926, the respondents entered into three 
contracts with three mills respectively for the purchase of 
a total quantity of 250 bales of jute gunnies. On the same day, 
they sold the same quantity of bales to a company called 
the International Export Company, Limited, carrying on 
business in Calcutta. All the contracts were identical. 
Clauses 3 and 4 provided: “3. Payments to be made in 
cash in exchange for... mate’s receipts (which... 
mate’s receipts are to be handed by a. . . ship’s officer to 
the sellers’ representatives). 4... . so long as such... 
mate’s receipts . . . are in possession of the sellers, the lien 
of the sellers as unpaid vendors subsists ... on such... 
mate’s receipts and the goods they represent until payment 
in full.” The contracts stipulated for delivery free alongside 
export vessel in the port of Calcutta. The Export Company 
in due course had engaged freight from the appellants, 
Nippon Yusen Kaisha, who were shipowners. It was stipu- 
lated in the shipping order, inter alia, that the receipt of 
cargo issued by the ship—called the mate’s receipt—must 
be exchanged for the bill of lading. In three cases in respect 
of part of the goods, the appellants issued the respective 
bills of lading describing the goods as shipped by the Export 
Company and deliverable to order at Kobe, without the 
mate’s receipts being given in exchange, but a letter of 
guarantee or indemnity was in each case taken from the 
Export Company by the appellants. The respondents in 
due course tendered the mate’s receipts to the Export Com- 
pany, who defaulted in payment. By that time the Export 
Company, having the bills of lading in their possession, had 
resold the goods to purchasers in Japan and had drawn bills 
of exchange for the price on the purchasers, which they had 
discounted with a bank to whom they had endorsed the 
bills of lading by way of security. The respondents accordingly 
issued a writ claiming payment of the price from the Export 
Company and damages from the appellants. The Court 
of Appeal held that judgment should be entered for the 
respondents against the appellants for a sum to be agreed 
or ascertained. The shipowners appealed. 

Lorp Wricat, delivering the judgment of the board, said 
that the questions for decision in the appeal, in respect of 
which there was in substance no difference between English 
and Indian law, were, first, whether the appellants, in issuing 
bills of lading without having the mate’s receipts, committed 
a wrong as against the respondents, and, secondly, whether, 
by delivering to the bill of lading holders, they converted the 
respondents’ goods, that was, goods in which the respondents 
had an immediate right of possession as against the indorsees 
of the bill of lading, which was infringed by the delivery from 
the ships at Kobe. His lordship held that, while cl. 3 of 


the contracts would ordinarily but for cl. 4 preclude the 
passing of the property until the price was paid against the 
mate’s receipts, the contracts must be read as a whole. 
Clause 4 imported that, notwithstanding cl. 3, the property 
had passed when the goods were delivered alongside, that was, 
placed in possession of the shipowners. 


The result was that 





the sellers had parted with both property and possession. 
They had, therefore, after delivery alongside, nothing left 
except the equitable charge which was only enforceable 
by equitable remedies, or a licence to resume possession which 
was contractual as between the sellers and buyers. In neither 
case was there left to the sellers a common law or possessory 
lien which would have supported an action for conversion or 
trespass. The mate’s receipt was not a document of title 
to the goods shipped. Its transfer did not pass property 
in the goods, nor was its possession equivalent to possession 
of the goods. The appeal must be allowed. 

CounsEL: Sir Robert Aske, K.C., and W. L. McNair, 
for the appellants; A. M. Dunne, K.C., and J. M. Pringle, 
for the respondents. 

Soxicirors: Waltons & Co.; Barrow, Rogers & Nevill. 

[Reported by R. C. CALBURN, Eeq., Barrister-at-Law.) 


Court of Appeal. 


In re Conley (a Bankrupt); Ex parte the Trustees »v. 
Barclays Bank Ltd. and Others. 


Greene, M.R., Clauson, L.J. and Luxmoore, J. 
17th March, 1938. 


Bankruptcy — BANKRUPT’Ss OVERDRAFT — COLLATERAL 
Securiry—Deposit oF Srock sy THIRD PartTIEs— 
PayMENT TO Bank—RELEASE OF StTOCK—WHETHER 
FRAUDULENT PREFERENCE—BankRouptcy Act, 1914 (4&5 
Geo. 5, c. 59), s. 44. 

Appeal from a decision of Farwell, J. (82 Sox. J. 15). 


To avoid the cost of examining a large number of witnesses 
the parties agreed that it should be first decided whether, 
on the assumption of the facts relied on by the applicants 
being true, they would be entitled to relief. Those facts 
were as follows: From 1927 to February, 1931, the bankrupt 
carried on a successful business in partnership. His partner 
having died he thereafter carried on the business alone. 
In April and May, 1931, his wife deposited certain War Stock 
with Barclays Bank as collateral security for his overdraft 
without incurring any personal liability. In February, 1933, 
his mother similarly deposited certain War Stock with the 
bank. The bankrupt having opened an account at Lloyds 
Bank in May, 1934, his wife deposited certain War Stock to 
secure an overdraft. Already the business had been carried 
on at a loss, and in September, 1934, to the bankrupt’s 
knowledge, it was hopelessly insolvent. It was alleged 
that by devious and dishonest means he now got in very large 
sums and by the middle of November, 1934, he put his accounts 
in credit, enabling his wife and mother to obtain the release 
of their securities. At the end of November, 1934, the 
business closed down and in December, 1934, the debtor 
was adjudicated bankrupt. Farwell, J., decided against 
his trustees in bankruptcy, who sought to recover the money 
paid to the banks, contending that they were undue 
preferences within the Bankruptcy Act, 1914, s. 44. 

GREENE, M.R., allowing the appeal of the trustees, said that 
if on the true construction of s. 44, the depositors were sureties 
or guarantors for the bankrupt’s debts to the bank, the 
facts assumed would support the claim. If they were not, 
it would fail. The depositors were at the relevant date 
sureties for the debt in the true sense. The assumption of 
personal liability was not a necessary element of suretyship. 
“Surety ” and “ security’ were in origin the same and a 
person who provided a pledge or security for the performance 
of another’s obligation was, by means of that pledge or security, 
a surety for that other, just as much as if he pledged his 
personal credit (In re Westzinthus, 5 B. & Ad. 817; Perry v. 
National Provincial Bank of England [1910] 1 Ch. 464; 
Rowlatt on “ Principal and Surety” p. 8). The judge had 
been influenced by the view he held that the creditor, who 
on receiving payment had handed back the deposited security, 
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would have no remedy against the depositor. It was not 
necessary to go into that question, but it should not be taken 
that his lordship agreed with that view. If the question had 
to be decided it would have to be considered whether or not 
the delivery of the security to the depositor was made under 
a fundamental mistake of fact. His lordship expressed no 
opinion on this matter. 

Ciauson, L.J., and Luxmoorg, J., agreed. 

CounseL: R. Bacon and D. Renton; Radcliffe, K.C., 
and J. M. Buckley; Stable, K.C., and J. B. Blagden ; 
V. Aronson; H. Leon. 

Souicrrors: F. W. Perkins ; Durrant Cooper & Hambling ; 
Linklaters & Paines ; Lucien Fior. 

(Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Zetland v. Driver. 


Greene, M.R.. Luxmoore and Farwell, JJ. 
17th March, 1938. 


CovENANT—SALE OF LAND—RESTRICTIVE COVENANTS— 
NotuHine To BE DonE DETRIMNETAL TO NEIGHBOURHOOD— 
Lanp INTENDED TO BE BENEFITED—PART UNSOLD oR 
SoLtp witH Express BENEFIT OF COVENANT—ENFORCE- 
ABILITY BY SUCCESSOR IN TITLE. 


Appeal from a decision of Bennett, J. (81 So. J. 669). 


In 1928, the first Marquis of Zetland, being tenant for life 
of certain settled estates, conveyed to one Goodswen a piece 
of freehold land at Redcar (now No. 200, Lord Street). It 
was provided that the expression “vendor” in the con- 
veyance included, where the context admitted, his successors 
in title, and the purchaser covenanted that no act should 
be done on the land conveyed to him “ which in the opinion 
of the vendor may be a public or private nuisance or 
prejudicial or detrimental to the vendor and the owners or 
occupiers of any adjoining property or to the neighbourhood.” 
This and other restrictive covenants were expressed to be 
“to benefit and protect such part or parts of the land in 
.. . Redcar + . . now subject to the settlement (a) as shall 
for the time being remain unsold or (b) as shall be sold by 
the vendor or his successors in title with the express benefit 
of this covenant.” Some of the lands intended to be benefited 
were adjacent to No. 200, Lord Street, others over a mile 
away. In 1929 the vendor died, and the plaintiff succeeded 
to the title and became entitled in possession as tenant in 
tail male to the hereditaments comprised in the settled 
estates. In 1935 Goodswen conveyed No. 200, Lord Street 
to the defendant, who carried on an eating-house business 
there, and in 1936 began to sell fried fish for consumption 
off the premises. The plaintiff, being of opinion that this 
was detrimental to the amenities of the locality, and to his 
own property, now sought to restrain him from so doing. 
No evidence was called that the business constituted a 
nuisance. Bennett, J., dismissed the action. 

FarweELL, J., delivering the judgment of the court, allowing 
the plaintiff's appeal, said that the question was whether the 
covenant was enforceable by him. There were three classes 
of covenants restricting the user of land imposed by vendors : 
(1) those imposed by a vendor for his own benefit ; (2) those 
imposed by him as owner of other land of which that sold 
formed a part and intended to protect or benefit that unsold 
land; (3) those imposed by him upon a sale of land to 
various purchasers who were intended mutually to enjoy the 
benefit of them and be bound by them: Osborne v. Bradley 
[1903] 2 Ch. 446. Covenants of the first class were personal 
to the vendor and enforceable only by him unless expressly 
assigned. Covenants of the second class ran with the land 
and were enforceable without express assignment. Covenants 
of the third class were usually found in sales under building 
schemes, though not strictly confined thereto. The present 
covenant was not within this last class and it would not 
help the plaintiff if it fell within the first class, as he was 





not the original covenantee or an express assignee. If he 
could sue on this covenant it must fall within the second 
class. Such covenants must comply with certain conditions : 
(1) they must be negative ; (2) they must touch or concern 
the land, i.e., be imposed for the benefit or to enhance the 
value of the land retained by the vendor or some part of it, 
and the land retained must be capable of being so benefited ; 
(3) the land to be benefited must be so defined as to be easily 
ascertainable, and the fact that the covenant was imposed 
for its benefit should be stated in the conveyance as well as 
the persons or class of persons entitled to enforce it. The 
fact that the benefit of the covenant was not intended to 
pass to all persons into whose hands the unsold land might 
come was not objectionable so long as the class intended to 
have the benefit was clearly defined. Those covenants could 
only be enforced while the covenantee or his successor in 
title retained part of the land for the benefit of which the 
covenant was imposed. The covenant here sued on complied 
with these conditions, and the plaintiff was primd facie 
entitled to enforce it against the defendant, who took with 
notice of the restrictions. It had been argued that the 
covenant could not run with the land because it was imposed 
for the benefit, not only of the vendor’s unsold land, but 
also for the benefit of the adjoining owners and the neighbour- 
hood. That might be so if such were the true construction 
of the covenant, but it could not be so construed. Its 
paramount purpose was to benefit the vendor’s land. No 
annoyance to an adjoining owner was within the covenant 
unless it was also detrimental to the vendor’s unsold land. 
Further, the covenant did not offend the rule against 
perpetuities. The formation of an opinion by a successor 
in title of the original vendor at whatever time could not 
create any new estate or revest the land. There was no 
ground on which the plaintiff could properly be refused the 
relief he sought. Bennett, J., was wrong in holding that 
In re Ballard [1937] Ch. 473, was exactly in point and binding 
on him. 

CounsEL: Radcliffe, K.C., and J. N. Gray ; Evershed, K.C., 
and B. Tatham. 

Soricitors: Frere, Cholmeley & Co.; Griffith & Son, for 
Miles, Hutchinson & Lithgow, of Middlesbrough. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Shacklock v. Ethorpe Ltd. 

1st 1938. 

INNKEEPER—JEWELLERY OF GuEST—LEFr IN LOCKED 
Cask IN UNLOCKED BrEDRoomM—THEFT—NOTICE  RE- 
QuIRING DeEposiIt witH MANAGEMENT INCONSPICUOUSLY 
PLACED— WHETHER INNKEEPER LIABLE—INNKEEPERS ACT, 
1863 (26 & 27 Vict., c. 41), s. 3. 
Appeal from a decision of Greaves-Lord, J. (82 Sou. J. 77). 


Greer, Slesser and Clauson, L.JJ. April, 


The plaintiff was a guest at the Bull Hotel, Gerrards Cross, 
owned by the defendants. There was accommodation for 
twenty guests. Access to the bedroom floors was by a 
staircase out of a passage near the lounge. In the opinion 
of the management no one without observation by the staff 
could get to those floors. On the 15th October, 1935, the 
plaintiff went to London, returning at 3 o’clock on the same 
day. She left in her room, which was unlocked, about £600 
worth of jewellery. This was in a locked jewel case, the case 
being placed in a locked dressing-case. From previous 
acquaintance with the hotel she understood that it was 
inconvenient for her to lock her room and take the key with 
her, since the management had no duplicate key. There was 
no invitation to guests to leave their keys at the office and no 
board was placed in a position to afford such an invitation. 
The plaintiff did not communicate with the management on 
leaving the hotel. While she was away a stranger booked a 
room at the hotel and stole the jewellery. In an action by 
the plaintiff against the defendants to recover the value of the 
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jewellery, the defendants contended (a) that the loss was 
caused by the plaintiff's negligence, and (6) that their liability 
was limited by reason of her omission in not depositing the 
property with them. The notice required by s. 3 of the 
Innkeepers Act, 1863, had been hung on the wall of a passage 
leading from the hall and was above a glass show-case 5 feet 
8 inches high used for exhibiting cigarettes. There was a 
safe on the premises and a small notice inside the window of 
the reception office was relied on by the defendants as 
constituting an invitation to the plaintiff to deposit her 
jewellery with the management. Greaves-Lord, J., gave 
judgment for the plaintiff. The defendants appealed. 

GREER, L.J., in giving judgment, said that the judge was 
entitled to hold, as he did, that the warning notice prescribed 
by the Innkeepers Act was not exhibited as required by s. 3 
‘in a conspicuous part of the hall or entrance,” but the real 
question was whether the plaintiff had brought about the 
loss by her negligence. It could not be thought that she did 
not know that, if she had deposited her jewellery in the office, 
care would be taken of it in her absence, and she would be 
relieved of the responsibility of looking after it. She was 
negligent in not doing so and her negligence caused the loss. 
If she had deposited her jewels in the office no thief could 
have got at the hotel safe where they would have been placed. 

SLEssER and Ciauson, L.JJ., agreed. 

CounsEL: Macaskie, K.C., and M. Berryman; Beyfus, 
K.C., and S. Gates. 

Soricrrors: Berrymans ; Vickress & Clare. 

[Reported by Francis H. Cowpsr, Esq., Barrister-at-Law.] 


Peters v. General Accident, Fire and Life Assurance 
Corporation Ltd. 
Greene, M.R., Scott and MacKinnon, L.JJ. 
Ist April, 1938. 


InsuRANCE—Moror Car—AccipENT—DamaGEs RECOVERED 
Against Driver—Car PREviousLY PURCHASED FROM 
ASSURED—WHETHER DrivER 4S PURCHASER INSURED 
UNDER Po ticy. 

Appeal from a decision of Goddard, J. (81 Sol. J. 984). 

The plaintiff recovered judgment for £504 damages in 
respect of an accident in September, 1935, against the driver 
of a motor-car, one Pope. Pope being unable to pay, the 
plaintiff brought this action against the insurers, the defen- 
dants, who had issued a policy on the car to one Coomber, 
then the owner. In July, 1935, Coomber had sold the car to 
Pope, handing over to him the policy and other documents. 
The purchase price was £10, and at the time of the accident 
£5 was still owing by Pope. Goddard, J., dismissed the 
action. 

GREENE, M.R., dismissing the plaintiff's appeal, said that 
even assuming that there was an intention to assign the 
policy, it was incapable of being assigned. The contract was 
in its nature not assignable. The effect of such an assignment 
would be to impose on the insurers an obligation to insure a 
new person other than one ordered or permitted by the 
insured person to drive the car, thus altering the character 
of the risk. The personal element inherent in the policy made 
it unassignable. Further, the plaintiff sought to make the 
defendants liable under the Road Traffic Act, 1934, s. 10, on 
the ground that he had obtained a judgment against the 
person insured under the policy, contending that Pope was 
a person insured because he was driving the car with 
Coomber’s permission. But the entire property in the car 
had passed to Pope before the accident. The fact that he 
had not fully paid for it was irrelevant. He was driving it 
at the time of the accident by virtue of his own rights as 


owner. 
CounsEL: Carr, K.C., and A. G. Gordon ; Samuels, K.C., 
and F. Denny. 
Soxicirors : Musson & Co. ; Kenneth Brown, Baker, Baker. 
[Reported by Francis H. CowPgr, Esq., Barrister-at-Law.] 





Williams v. Associated Newspapers Ltd. 
Greer, Slesser and Clauson, L.JJ. 
Ist April, 1938. 

LIBEL AND SLANDER—NEWSPAPER AcCOUNT OF TENNIS 
Matcuo—Conpuct oF UMPpiIRE—ALLEGATION THAT HE 
MADE Errors OF JUDGMENT—SAID TO BE DUE TO 
BURSTING OF BLoop VESSEL IN EYE. 


Appeal from a decision of Lord Hewart, C.J. 


The plaintiff brought an action for libel against the defen- 
dants in respect of a newspaper article dealing with an 
important match at which he had acted as umpire. The 
defendants denied that the words complained of were 
defamatory and pleaded fair comment. The article read : 
“Four bewildered tennis players . . . yesterday could not 
understand the decisions of the umpire, Mr. W. Williams . . . 
Their bewilderment came about half-way through the match, 
when they suddenly looked at each other in astonishment 
at the errors of judgment made by the umpire. Then 
Mr. Williams got down from his high chair and confessed that 
he could not see part of the court. He said that a film had 
formed over one of his eyes which created a blind spot, and 
he asked to be excused from officiating any longer. It was 
found that a small blood-vessel had broken.’’ Lord Hewart, 
C.J., held that the words were incapable of a defamatory 
meaning. 

Greer, L.J., dismissing the plaintiff's appeal, said that 
the article was incapable of being understood by any 
reasonable person as being defamatory of the plaintiff in 
the sense that it discredited him. When as a whole it was 
read reasonably it conveyed no defamatory imputation on the 
plaintiff's character. 

StessEr and Crauson, L.JJ., agreed. 

CounseL: Doughty, K.C., and Morle; V. 
Harmsworth. 

Souicitors : Stollard & Limbrey ; Lewis & Lewis. 

[Reported by Francis H. Cowpsr, Esq., Barrister-at-Law.] 


Holmes and 


High Court—Chancery Division. 


Tallent v. Coldwell and Another. 
Farwell, J. 8th March, 1938. 


CopyriGHT—PractTicE—ACTION FOR INFRINGEMENT—CLAIM 
FOR DaMAGES FOR INFRINGEMENT, DETENTION AND 
CONVERSION—PAYMENT INTO Court—Lump Sum—CavuseE 
oF .ACTION IN RESPECT OF WHICH PAYMENT MADE NOT 
SPECIFIED—R.S.C., Ord. XXII, r. 1. 


The plaintiff, the author of a literary work, brought an 
action in respect of alleged infringement of his copyright by 
reproducing portions of that work in a certain publication. 
He claimed damages for (1) infringement of copyright, 
(2) detention, and (3) conversion. The defendants, who 
denied that there had been infringement, took out a procedure 
summons asking that they might be at liberty to pay into 
court a lump sum in satisfaction of the claim for damages, 
without specifying the cause or causes of action in respect of 
which the payment was made. 

FarwELL, J., said that the question was whether the 
defendants should be allowed to take the course they asked, 
or whether the case came within the more general principle 
stated in Ord. XXII, r. 1 (2), that if there were separate 
causes of action and it was desired to pay money into court 
in satisfaction of the claim, the money must be allocated to 
the various causes of action, and a lump sum could not be 
paid in satisfaction of the whole claim “ unless the court or a 
judge otherwise order.” His lordship, having referred to 
Weber v. Birkett [1925] 2 K.B. 152, said that the matter giving 
rise to the whole trouble was an alleged infringement of 
copyright. If there had been none cadit questio, but if there 
had been infringement the plaintiff was entitled to his remedy 
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on several grounds. Apart from delivery up he was entitled 
to damages for infringement, for conversion and for detention, 
and these were separate causes of action (Sutherland Publishing 
Co. Ltd. v. Caxton Publishing Co. Ltd. [1936] Ch. 323). Primd 
facie, the defendants should discriminate, if they wished to 
pay money into court, between the various causes of action 
and specify the amount they paid in respect of each claim. 
But they would be greatly embarrassed in considering the 
amount they should pay in, if they had to do so. If they 
paid in one sum in respect of infringement and another in 
respect of conversion, the plaintiff might take out the former 
sum, but pursue his remedy for conversion, and at the trial he 
might fail to prove infringement, in which case he would 
never have been entitled to recover any damages at all. This 
was one of the few cases to which the rule was not intended to 
apply. The defendants should be allowed to do what they 
sought to do. If the plaintiff thought the sum paid in was 
not sufficient, he would fight the action; if he thought it 
was sufficient, he would take the money out of court and the 
whole matter would be at an end. 

CounsEL: Macgillivray, for the defendants; N. Lindsay, 
for the plaintiff. 

Soricrrors : Dawson & Co. ; Davenport & Co. 

[Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 


Refuge Assurance Co. Ltd. v. Pearlberg. 
10th March, 1938. 


MorrGaGE—INTEREST Two Montus In ARREARS—Monrt- 
GAGEE IN PossEssion—Ricut to Appoint RECEIVER— 
Law oF Property Act, 1925 (15 Geo. 5, c. 20), s. 101 (1). 


The defendant owned three groups of freehold property, 
A estate, B estate and C estate. By three mortgages in the 
form of a legal charge made in 1926 and 1928, he mortgaged 
them to the plaintiffs to secure £15,000, £17,000 and £40,000. 
(The C estate was also subject to a second mortgage in favour 
of his wife.) On the 23rd October, 1931, interest on the A 
estate and the B estate mortgages was in arrears for over 
two months. The interest on the C estate mortgage was two 
months in arrear on the 24th October, 1931. The plaintiffs 
prepared a deed appointing a receiver of the properties and 
put the person named into possession on the 23rd October, 
1931. The deed, however, was not executed by them till 
the 11th November, 1931, after which he remained in possession 
and continued to act as receiver. In an action by the plaintiffs 
for foreclosure or sale commenced by originating summons 
an order was made for the usual accounts and inquiries and 
also an order for an inquiry whether the plaintiffs had at any 
time gone into possession as mortgagees and, if so, how long 
they remained in possession. The person named as receiver 
having gone into possession on the 23rd October, as the plaintifis’ 
agent, from that date till the 11th November they were mort- 
gagees in possession and as from the latter date the powerof sale 
had arisen. The appointment as receiver would be effective as 
from the 11th November, but the defendant contended that 
the plaintiffs as mortgagees in possession at that date had 
no right to appoint a receiver. 

Srmonps, J., said that the question turned on the Law of 
Property Act, 1925, s. 101 (1), dealing with a mortgagee’s 
remedies. In the case of three of the four powers thereby 
conferred, nothing showed whether the mortgagee was to be 
in or out of possession, but the fourth (to cut and sell timber) 
was explicitly given to a mortgagee in possession. Thus the 
other powers, including power to appoint a receiver, were 
exercisable, when they arose, by a mortgagee whether in or 
out of possession. On the question whether on the application 
of a mortgagee in possession the court would appoint a 
receiver, there was a conflict of authority (Tillett v. Nixon, 
25 Ch. D. 238 ; In re Prytherch, 42 Ch. D. 590; Anchor Trust 
Co. Ltd. v. Bell [1926] Ch. 805). His lordship adopted the 
judgment in the last-named -case, holding the power given 


Simonds, J. 








by s. 101 to a mortgagee to appoint a receiver not to be limited 
to a mortgagee out of possession. Interest being then in 
arrear for over two months, the appointment of the receiver 
was valid and effectual. The plaintiffs were not estopped 
from asserting that they had appointed him receiver on the 
11th November. No notice to the mortgagor was required 
before the mortgagee could appoint a receiver. 

CounsEL: Grant, K.C., H. S. Barker and Lindner ; 
Stafford Cripps, K.C., and H. Burton. 

Soxicirors: W. P. Green, of Manchester: Rees M. Rees, 
of Manchester. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Chapman v. Edwards. 
Bennett, J. Ist April, 1938. 

LANDLORD AND TENANT—LEASE OF PETROL STATION— 
GRANT OF RIGHT TO USE FLANK WALLS oF ADJOINING 
PREMISES FOR ADVERTISING—WHETHER SEPARABLE FROM 
TENANT’S BUSINESS. 


Sir 


By a lease made in October, 1935, the plaintiff’s predecessor 
in title demised to the defendant certain property for a term 
of ninety-nine years, together with the petrol station erected 
thereon, ‘‘ and together also with the right to use the flank walls 
of the adjoining premises marked ‘A’ and ‘B’ on the 
plan hereto annexed for advertising purposes.” It was 
stated that the expressions ‘‘ lessor”? and “ lessee’ should 
where the context admitted include their successors in title. 
The plaintiff was now the owner of the land comprising the 
land in question and the adjoining premises. In January, 
1936, the defendant having purported to assign the advertising 
right, the assignees erected on the flank walls of the adjoining 
premises wooden hoardings on which they posted advertise- 
ments not related to the business carried on at the demised 
premises. The plaintiff sought a declaration that the 
advertising right was not assignable by the defendant apart 
from the demised premises, and that the right was a right to 
use the flank walls for advertising connected with and relating 
to the business carried on at the demised premises. 

BENNETT, J., dismissing the action, said that there was no 
reason to imply into the deed words restricting the defendant’s 
right to advertisements only of his own business or something 
connected therewith. What had been granted was not an 
easement. Before the plaintiff could restrict the defendant 
from making the most beneficial use he could of the property 
it must be made clear that some fetter had been imposed on 
the freedom which the law gave him to deal with the property 
and the right which was granfed to him. Nothing in the 
instrument made it plain that the defendant was not to have 
the right which the law gave him to deal freely with the 
separate subjects of the grant. 

CounseL: Wynn Parry, K.C., and B. Lewis ; Roxburgh, 
K.C., and C. M. White. . 

Soxicrrors: FE. H. Silverstone & Co. ; Harold Kenwright 
& Coz. 


[Reported by Francis H. CowPER, Esq., Barrister-at-Law.] 


In re Turner; Tennant v. Turner. 
Simonds, J. Ist April, 1938. 


ADMINISTRATION—SHAREHOLDER IN PRIvATE COoMPANY— 

Company’s LIEN ON SHARES FOR HIS DEBTS TO IT 

* BEQUEST oF SOME OF HIS SHARES—DeEBr TO COMPANY 

at TimE or DeratH—WHETHER SHARES BEQUEATHED 

LIABLE TO BEAR PROPORTIONATE PART—ADMINISTRATION 

or Estates Act 1925 (15 Geo. 5, c. 23), s. 35. 

Luke Turner & Co., a private company carrying on the 
business of elastic web manufacturing, had a capital of 
£200,000, divided into 50,000 preference and 150,000 ordinary 
shares of £1 each. Article 10 (3) of the company’s articles 
provided : ‘“‘ The company shall have a first and paramount 
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lien upon all shares registered in the name of each member 
(whether solely or jointly with others) for his debts, liabilities 
and engagements solely or jointly with any other person to 
or with the company, whether the period for the payment, 
fulfilment or discharge thereof shall have actually arrived or 
not, and no equitable interest in any share shall be created 
except upon the footing and condition that Article 6 is to 
have full effect.” Article 6 provided that the company 
should be entitled to treat the registered holder of any share 
as the absolute owner and should not be bound to recognise 
any mortgage or charge thereon or any equity or trust 
relating thereto. The testator, Archibald Turner, an elastic 
web manufacturer, who died in 1928, held the bulk of the 
company’s capital, including 143,030 ordinary shares valued 
for probate at 11s. each. By his will he bequeathed his wife 
10,000 ordinary shares. At the date of his death he owed 
the company £24,424. As almost the whole of his estate 
consisted of shares in the company, the only means of paying 
debts and legacies was to sell part of them. After his death 
the executors fully repaid the debt to the company. The 
question arose whether as between the testator’s widow and 
the residuary legatees the shares bequeathed to her were 
liable to bear a proportionate part with the other shares 
registered in his name, of the debt he owed to the company. 

Stmonps, J., said that the Administration of Estates Act, 
1925, s. 35, was intended to apply to personal as well as real 
estate the law previously applied to real estate only by the 
Real Estate Charges Act, 1854 (‘‘ Locke King’s Act ”’) and 
the amending Acts of 1867 and 1877. The words “ by way 
of legal mortgage or equitable charge (including a lien for 
unpaid purchase money)” were taken from the 1877 Act and 
used in s. 35 of the 1925 Act with the addition of the words 
“ or otherwise.”” The question was whether the shares which 
by the articles were subject to a paramount lien at the 
testator’s death for money owing by him to the company 
were subject to a charge under the Act. There was created 
by words such as those in Article 10 (3) an equitable charge 
in favour of the company: In re General Exchange Bank, 
L.R. 6 Ch. 818. If so, it was unnecessary to consider whether 
the language of the Act included any particular lien other 
than the lien for unpaid purchase money, or the effect of the 
words “‘ or otherwise” in s. 35. The legatee was primarily 
liable as between herself and the testator’s estate to discharge 
a proportionate amount of the moneys owing to the company 
by the testator at his death. 

CounsEL: Jopling; J. L. Stone; G. D. Johnston. 

Soricrrors : Sanderson, Lee & Co.; Robinson & Bradley, 
for Harding & Barnett, of Leicester. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 


R. v. Minister of Health; Ex parte Glamorgan County 
Mental Hospital Visitors Committee. 
Lord Hewart, C.J., Branson and Humphreys, JJ. 
13th January, 1938. 


AsyLuM—Orricers’ SUPERANNUATION ALLOWANCE—SERVICE 
ror Less THAN Twenty YeEARS—DeEcIsion By MINISTER 
THAT OFFICER ENTITLED TO ALLOWANCE— WHETHER FINAL 
—AsyLuM Orricers SUPERANNUATION Act, 1909 (9 Edw. 
VII, c. 48), ss. 2, 11, 15. 

Rule nisi for certiorari to quash a determination by the 
Minister of Health that one, Williams, was entitled to receive 
superannuation allowance under the Asylum Officers 
Superannuation Act, 1909. 

Williams was employed by the Glamorgan Mental Hospital 
in an employment which was never classed as permanent, 
although it lasted just under twenty years. The applicant 


committee were of opinion that Williams was not entitled to 
an allowance because he had not served with them for twenty 





years. The committee had at all times refused to accept 
superannuation contributions from Williams because he was 
not on their permanent staff. The Minister of Health decided 
that, under s. 11 of the Act of 1909, officers required to retire 
at fifty-five or sixty years of age were entitled to super- 
annuation benefit notwithstanding that they had not served 
the full twenty years. By s. 15, “in the case of any dispute 
as to the right to superannuation allowance of any officer or 
servant of an asylum, or as to the amount of . . . allowance 
to which any . . . officer . . . is entitled, such dispute shall 
be determined by the” (Minister) ‘‘ whose decision shall be 
final.” It was contended for the Minister that the efféct of 
s. 15 was to take away the power of appeal, so that the 
Minister’s decision could not be challenged on the ground 
that it was wrong in law. It was contended for the applicant 
committee that the Minister’s decision must be arrived at 
within the framework of the Act, s. 2 of which prescribed 
twenty years as the period of service. The Minister’s decision 
was a disregard of the Act. 

Lord Hewart, C.J., said that the rule must be discharged. 
It owed its origin to a misconception. A rule nist was obtained 
for the purpose of securing a writ of certiorari to be directed 
to the Minister of Health in order that ultimately his deter- 
mination in regard to Williams might be quashed. The only 
ground on which the rule was sought was that the Minister 
had no jurisdiction to arrive at his determination under s. 15 
of the Act of 1909. A dispute had arisen as to Williams’ 
position. The question was whether it was true to say, 
regard being had to all the cireumstances—the nature of his 
employment, the time during which he had been carrying 
it on, and also, not least, the circumstances in which his 
employment was brought to an end—that he fell within the 
class of persons entitled to superannuation allowance. With 
that dispute, as he lawfully might, the Minister had concerned 
himself. Referring to the words of s. 15, his lordship said 
that here, ex concessis, there was a dispute, and one as to the 
right to superannuation allowance. The allowance in question 
was that of a former officer or servant of an asylum. Those 
facts being admitted, it was not arguable that the Minister’s 
decision was otherwise than final. He (his lordship) expressed 
no opinion as to the merits of the particular case, into which 
it was, in his opinion, not proper to enter. He would add 
that, if ever there was a case where it appeared highly satis- 
factory that the legislature in its wisdom had provided for 
finality of decision, the present was such a case. 

Branson and Humpureys, JJ., agreed. 

CounsEL: The Solicitor-General (Sir Terence O’Connor, 
K.C.) ,and Valentine Holmes, showing cause; G. D. Roberts, 
K.C., and Maurice Fitzgerald, in support; Hector Hughes, 
K.C., and L. H. Shelton, for Williams. 

Soxicrrors : The Solicitor, Ministry of Health ; Torr & Co., 
agents for D. J. Parry, Cardiff ; Booth & Booth. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Metcalfe v. London Passenger Transport Board. 
Macnaghten, J. 1st April, 1938. 


MAsTER AND SERVANT—NEGLIGENCE—CONDUCTOR ON 
OMNIBUS INJURED BY NEGLIGENT Drivinc or TRAMCAR— 
BotH VEHICLES OWNED BY SAME UNDERTAKING—COMMON 
EMPLOYMENT—WHETHER DEFENCE MAINTAINABLE. 


Action for damages for personal injuries. 


The plaintiff, Metcalfe, was an omnibus conductor employed 
by the London Passenger Transport Board. On the 2nd July, 
1937, a tramcar belonging to the defendants and driven 
by one of their servants collided with a stationary omnibus 
also belonging to them. The plaintiff, who was acting as 
conductor on the omnibus, received serious injuries as a result 
of the collision. The defendants admitted negligence on the 
part of the driver of the tramcar. At the time of the collision, 
both Metcalfe and the driver of the tramcar were engaged 
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on the work of their employers, namely, the transport of 
passengers by road. Metcalfe was employed by the London 
General Omnibus Company until November, 1933, when the 
defendant board were created, and all the passenger transport 
undertakings in London were amalgamated. The plaintiff 
was then, by virtue of s. 73 of the London Passenger Transport 
Board Act, 1933, transferred to the service of the defendants. 
It was conceded on behalf of the plaintiff that, while the omni- 
buses and tramcars belonging to the defendants were in their 
garages, all the servants of the board attending to those 
vehicles, whether as drivers or as conductors or in any other 
capacity, were in common employment, so that no action 
could be maintained in respect of an injury caused to any 
of them at a garage by the negligence of any other of them. 
The plaintiff, however, contended that, as soon as a tramcar 
or an omnibus emerged from its garage into the public highway, 
it became an independent unit and its driver or conductor 
was not in common employment with any other driver or 
conductor in the service of the board. It was also contended 
on behalf of the plaintiff that the fact that, if the collision had 
occurred before the amalgamation in 1933, the defence of 
common employment could not have been raised because the 
tramear would have been the property of the London County 
Council, prevented the defendants from raising that defence 
now, and reference was made to the terms of the Act of 1933. 

MacnaGHteEN, J., said that he was bound by the decision 
of the Court of Appeal in Radcliffe v. Ribble Motor Services 
to reject the plaintiff's first argument. If the collision had 
occurred between two of the board’s omnibuses on the same 
route, the case would have been too plain for any argument. 
Could it make any difference that the collision in fact occurred 
between an omnibus and a tramwaycar at a place where their 
respective routes coincided? The doctrine of common 
employment rested on the assumption that a servant under- 
took, as between himself and his master, to run all the ordinary 
risks of his service, including the risk of negligence on the 
part of a fellow-workman ; and all the authorities to which 
reference had been made confirmed the view that all the 
servants of a road transport company must be in common 
employment when engaged on the company’s business, 
whether on the company’s premises or on the public roads. 
He (his lordship) was unable to see that the fact that, if the 
accident had occurred before the amalgamation of 1933 
took place, the defence of common employment would not 
have been available because the tramcars in question then 
belonged to the London County Council, had any bearing 
on the matter. The effect of the Act of 1933 was no doubt 
to increase enormously the number of the plaintiff's fellow- 
servants, but whether a servant had one fellow-servant or 
10,000 could not affect the application of the doctrine of 
common employment. The action must therefore be 
dismissed. 

CounsEL: Sir William Jowitt, K.C., and Montague Berryman, 
for the plaintiff; R. P. Croom-Johnson, K.C., and N. R. 
Fox-Andrews, for the defendants. 

Soricttors : Pattinson & Brewer; R. McDonald. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Probate, Divorce and Admiralty Division. 
Beattie v. Beattie. 
Sir Boyd Merriman, P. 7th and 9th March, 1938. 


Divorce—CoLLusion—ATTEmPT TO BRIBE UNWILLING WIFE 
To PETITION—WIFE’s CHANGE OF ATTITUDE—ACCEPTANCE 
oF Sum Ttowarps Costs—No ActuaL BarGarn—MarTRrRI- 
MONIAL Causes Act, 1937 (1 Edw. 8 & 1 Geo. 5, ce. 57), 
s. 4, sub-s. (2). 


This was a wife’s undefended petition for dissolution of 
marriage on the ground of adultery. 

Before taking proceedings she had accepted a sum of money 
from the husband for costs, in circumstances giving rise to 
suspicion that there had been a collusive bargain. 








Sir Boyp Merriman, P., in giving judgment, said that the 
marriage, which took place in 1931, was not a happy one 
and that he was satisfied that later in the year when the wife 
left she had ample material for a divorce. Her own evidence 
was that she was unwilling to take proceedings, because, to 
put it in her own words, she did not wish any other woman 
to go through what she had gone through. Between 1934 
and 1936 the husband was constantly attempting to bribe 
the petitioner to divorce him. In one form or another he 
offered £500 to pay the costs, or to put it more broadly, 
anything to induce the petitioner to act. As regards cash 
consideration, he (his lordship) was satisfied that the petitioner 
never contemplated for a moment accepting a cash bribe 
from her husband to bring proceedings. What did, however, 
require more careful consideration was the offer of the husband 
constantly repeated, to pay costs. By the end of 1936 
he had asked her to find out what the costs would be, and in 
February, 1937, having seen two or three separate solicitors, 
she had obtained an estimate of £15 or £20 for the purpose 
of initiating proceedings. In March, 1937, the husband 
reiterated his request for a divorce, and she told him the 
results of her inquiries. He indicated in the plainest possible 
way that evidence would be forthcoming if she decided to 
take proceedings. She said she would think it over. In 
September the husband telephoned and said that the evidence 
was in the post, and he wanted again to know what the 
petitioner was prepared to do. She agreed to a meeting next 
day, at which she accepted £15 from him and signed some 
sort of document to the effect that the money should not be 
used for her own personal benefit, and he extracted from her 
a promise that she would not tell her solicitors. The document 
was not before him (his lordship) but a fair interpretation of it 
would be that it could not be regarded as a legal binding 
instrument but, as between themselves, the understanding 
was something to the effect that, without there being any 
definite promise to take divorce proceedings, if she did not, 
she would be in honour bound to return the £15. His lordship 
referred to s. 4 of the Matrimonial Causes Act, 1937, defining 
the duty of the court in connection with matters suggesting 
collusion. Careful scrutiny (his lordship continued) was 
required of the court where transactions of the kind given in 
evidence came before it. It was true that the solicitors 
concerned had acted with perfect propriety when the matter 
was brought to their attention, and there had been full 
disclosure, but if, in fact, there had been a collusive arrange- 
ment, no disclosure altered, as was pointed out in Carmichael 
v. Carmichael (1925), 42 T.£.R. 133. His lordship referred to 
Laidler v. Laidler (1920), L.J.P. 28. He agreed with 
McCardie, J., that the dictum of Sir John Bigham, P., as he 
then was, in Malley v. Malley (1909), 25 T.L.R. 662, stating 
that if the arrangement related to something—costs, for 
example, or maintenance—with regard*to which the wife had 
rights which she could enforce, the arrangement was not 
collusive, was not well founded. If that had been the 
test, Churchward v. Churchward and Holliday could not have 
been decided as it was. Returning to the facts of the present 
case, he (his lordship) found that the petitioner, in January, 
1937, had changed her personal view with regard to divorce. 
She had resolved to go back into hotel service, and that, 
therefore, in her own interest she should be free, but the most 
unfortunate arrangement by which she had accepted money 
had caused him (his lordship) grave anxiety having regard 
to his duty under the statute. However, he had come to the 
conclusion that the reality of the matter was that the petitioner 
had never really made any bargain at all. She could have 
found the money apart from the husband’s offer. It was a 
most unwise and dangerous thing to accept the money, but 
she never in fact made any arrangement that in consideration 
of that money she would bring proceedings. He would, 
therefore, pronounce a decree nisi, with costs. 

CounseL: H. Durley Grazebrook. 


Souicitors: Freke Palmer, Romain & Romain. 
[Reported by J. F. COMPTON-MILLER, Esq., Barrister-at-Law.) 
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Rules and Orders. 


THE Hovustne Act, 1936 (OPERATION OF OVERCROWDING 
PROVISIONS) ORDER, 1938, DATED MarcH 16, 1938, 
MADE BY THE MINISTER OF HEALTH UNDER THE HOUSING 
Act, 1936 (26 Gro. 5 & 1 Epw. 8, c. 51). 

95487. 

The Minister of Health, in exercise of his powers under 
Section 68 of the Housing Act, 1936 (hereinafter referred to 
as ‘‘the Act’’), and of all other powers enabling him in that 
behalf, hereby makes the following Order :— 

1. In relation to the areas which are specified in column 1 
of the Schedule to this Order the appointed day for the 
purposes of Section 62 of the Act (which provides for entry 
in rent books or similar documents of a summary in the 
prescribed form of certain provisions of the Act relating to 
overcrowding) shall be the date shown in column 2 of the said 
Schedule and the appointed day for the purposes of Sections 59 
and 64 (which contain provisions as to offences in relation to 
overcrowding) and Section 60 and subsection (2) of Section 6 
of the Act shall be the date shown in column 3 of the said 
Schedule. 

2. This Order may be cited as the Housing Act, 1936 
(Operation of Overcrowding Provisions) Order, 1938. 

' SCHEDULE. 


1 
Areas to which this 


3 
Order applies. Appointed day. 


2 
Appointed day. 





Metropolitan Boroughs 
of : 


Bermondsey Ist April, 1938 lst October, 1938 
Bethnal Green Ist April, 1938 lst October, 1938 
Finsbury Ist October, 1938 Ist April, 1939 

Islington Ist April, 1938 Ist October, 1938 
Poplar Ist April, 1938 Ist October, 1938 
Shoreditch .. | Ist April, 1938 Ist October, 1938 
Stepney . | Ist January, 1939 Ist July, 1939 


Given under the official seal of the Minister of Health this 
sixteenth day of March, nineteen hundred and thirty-eight. 
(L.S.) Louis Infield, 
Assistant Secretary, 
Ministry of Health. 








Parliamentary News. 
Progress of Bills. 
House of Lords. 


Administration of Justice (Miscellaneous Provisions) Bill. 
Read Third Time. [5th April. 
Army and Air Force (Annual) Bill. 
Read First Time. 
Bangor Corporation Bill. 
Read First Time. 
Bournemouth Corporation 
Order Bill. 
Read First Time. 
Coal Bill. 
Read First Time. 
Dogs Amendment Bill. 
Read Third Time. 
Land Tax Commissioners Bill. 
Read Third Time. 
London County Council (General Powers) Bill. 
Reported, with Amendments. 
Manchester Corporation Bill. 
Reported with Amendments. [5th April. 
North West Midlands Joint Electricity Authority Provisional 
Order Bill. 
Read Second Time. (6th April. 
Radcliffe Farnworth and District Gas Bill. 
Read First Time. [5th April. 
Rating and Valuation (Postponement of Valuations) Bill. 
Reported, without Amendment. [5th April. 
Solicitors Amendment (Scotland) Bill. 
Read Second Time. 
Street Playgrounds Bill. 
Read Second Time. 
Surrey County Council Bill. 
Read Second Time. 


[5th April. 


(5th April. 
Provisional 


(Trolley Vehicles) 
(6th April. 

(6th April. 

[8lst March. 

[31st March. 


[30th March. 


[31st March. 
[31st March. 
(6th April. 











House of Commons. 


Army and Air Force (Annual) Bill. 
Read Third Time. 

Bacon Industry Bill. 
Read First Time. 

Bangor Corporation Bill. 
Read Third Time. 


{1st April. 
{ist April. 
(4th April. 


3ournemouth Corporation (Trolley Vehicles) Provisional 
Order Bill. a 
Read Third Time. [5th April. 


Caledonian Power Bill. 
Second Reading negatived. 

Clacton Urban District Council Bill. 
Reported, with Amendments. 

Coal Bill. 
Read Third Time. 

Conveyancing Amendment (Scotland) Bill. 
Reported, with Amendments. 

Guildford Corporation Bill. 

Reported, with Amendments. [5th April. 
Increase of Rent and Mortgage Interest (Restrictions) Bill. 
Reported, with Amendments. {5th April. 

Leasehold Property (Repairs) Bill. 
Reported, with Amendments. 

London Midland and Scottish Railway Bill. 
Amendments considered. 

London Passenger Transport Board Bill. 
Read Second Time. 

Middlesex Hospital Bill. 
Amendments considered. 

Nursing Homes Registration (Scotland) Bill. 
Read First Time. 

Poor’s Allotment in Hanwell Bill. 
Read First Time. 

Post Office (Sites) Bill. 
Read Second Time. 

Radcliffe Farnworth and District Gas Bill. 
Read Third Time. (5th April. 
Saltburn and Marske-by-the-Sea Urban District Council Bill. 
Read Second Time. {4th April. 

Scottish Land Court Bill. 
Reported, without Amendment. [5th April. 


[6th April. 
(6th April. 
[5th April. 
[5th April. 


[31st March. 
[5th April. 
[31st March. 
[4th April. 
(31st March. 
(6th April. 
{1st April. 





Questions to Ministers. 


HIGH COURT (JUDGMENTS IN DEFAULT 
APPEARANCE). 


Mr. Hopkin asked the Attorney-General the number of 
judgments in default of appearance signed in the High Court 
for the year ending 3lst December, 1937, for sums not 
exceeding £20, sums exceeding £20 but not exceeding £40, 
and sums exceeding £40 but not exceeding £100, respectively ; 
and whether, with a view of saving expense to defendants and 
relieving the High Court of some of its work, he will introduce 
legislation to compel plaintiffs in future to issue all such 
actions in the county courts. 

THE ATTORNEY-GENERAL (Sir DONALD SOMERVELL): The 
number of judgments in default of appearance signed in the 
High Court for the year ended 31st December, 1937, was 
11,545. Of these, 774 were under £20, 5,717 were for £20 
and over but less than £40, and 5,054 were for £40 and over 
but less than £100. These are the nearest figures available 
to those asked for by the hon. Member. So far as these 
cases are concerned there is presumably no defence to the 
claim and the remedy may be quicker or more effective 
in the High Court. With regard to other cases, as the hon. 
Member is aware, there are provisions both for remitting 
actions to county courts and in certain cases for penalising 
in the matter of costs those who improperly start cases in the 
High Court. The relief given to the judges by the hon. 
Member’s proposal would, I think, be very small, and I 
do not think legislation on the lines suggested would be 
justified. (6th April. 


OF 





The prospectus of lectures of the Readers and Assistant 
Readers which will be delivered at the Niblett Hall, Inner 


| Temple, during the Easter and Trinity Terms, 1938, has 
; been issued by the Council of Legal Education. 


= The council 
has also issued the rules for the Trinity and Michaelmas 


| examinations, which will be held on 16th, 17th, 18th, 19th 


and 20th May in the Niblett Hall, Inner Temple, and on 
3rd, 4th, 5th, 6th and 7th October in Gray’s Inn Hall, 
respectively. 
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Societies. 


The Law Society. 
SCHOOL OF LAW. 


Copies of the Annual Prospectus for the Session 1937 /38 
and of the detailed time-table for the Summer Term can be 
obtained on application to the Principal’s Secretary. 

The Principal (Dr. G. R. Y. Radcliffe) will be in his room 
to advise students on their work, on Friday, 22nd April, 
from 10.30 a.m. to 12.30 p.m. and from 2 p.m. to 4.30 p.m. 
The first lectures will be held on 25th April. 

For Intermediate students there will be courses on (i) Public 
Law: The Courts of Justice; (ii) the Law of Property in 
Land (Part II); (iii) the Law of Tort; (iv) Elementary 
Equity ; (v) Accounts and Book-keeping; and (vi) Trust 
Accounts. 

Intermediate students must notify the Principal’s Secretary 
not later than 22nd April on the entry form, whether they wish 
to take morning or afternoon courses. 

The first Final Examination under the new scheme will take 
place in November, 1938. The Final subjects on the time- 
table for the Summer Term are: (i) Equity: Partnership : 
Procedure in the Chancery Division; (ii) Negotiable Instru- 
ments ; (iii) Procedure in the King’s Bench Division and in 
County Courts; and (iv) Income Tax Law. Teaching 
will also be provided during the term in two optional subjects 
for the Final Examination, viz., (i) the Law of Shipping 
(Part I), and (ii) Local Government and Administrative 
Law (Part IT). 

There will also be courses on (i) Conveyancing ; (ii) Tort ; 
and (iii) Private International Law for Honours and Final 
LL.B. students; and on (i) English Constitutional Law and 
History (Part II) and (ii) Criminal Law and Procedure, 
for Intermediate LL.B. students. 

Copies of the regulations governing the three studentships 
of £40 a year each, offered by the Council for award in July 
next, can be obtained on application to the Principal’s 
Secretary. The entry forms for this year’s studentships 
must be sent in by 30th April. 





United Law Society. 

A meeting of the United Law Society was held in the 
Middle Temple Common Room on Monday, 28th March, 
at 8 p.m., Mr. R. E. Ball in the chair. Mr. G. E. Habershon 
roposed: ‘‘ That in the opinion of this House Mr. Anthony 
feden’s resignation was necessary for the furtherance of peace 
in Europe.” Mr. C. F. Walker opposed, and there also 
spoke Miss C. Colwill and Messrs. A. J. Pratt, G. Gladston, 
S. A. Gibbons, C. H. Pritchard, J. L. P. Harris, W. M. 
Permewan, O. T. Hill, K. W. F. Herbertson, J. H. Vine Hall, 
J. Body, and W. M. F. Vane (visitor), and Mr. Habershon 
replied. The motion was won by one vote. 

At a meeting of the United Law Society held in the Middle 
Temple Common Room, on Monday, 4th April, Mr. R. E. 
Ball in the chair, Mr. T. R.’ Owens proposed: ‘ That this 
House approves the dictum of Mr. Bumble that the Law is 
a ass.”” Mr. F. R. McQuown opposed and there also spoke 
Messrs. W. M. Permewan. S. A. Redfern, G. B. Burke, C. H. 
Pritchard, O. T. Hill and J. H. Vine Hall and Miss C. Colwill, 
and Mr. Owens replied. The motion was put to the House 
and declared won by five votes. 





The Hardwicke Society. 


A meeting of the Society was held on Friday, 25th March, 
in the Middle Temple Common Room, the President, 
Mr. G. E. Llewellyn Thomas, in the chair. Mr. Walter 
Stewart moved: ‘‘ That Imperialist Governments cannot 
be relied upon to render more than lip service to the Covenant 
of the League of Nations.” Mr. T. K. Wigan opposed. 
There also spoke Mr. Campbell Prosser, Mr. RK. L. Travers, 
Mr. Lewis Sturge (Hon. Treasurer), Mr. J. A. Petrie 
(ex-President), Mr. T. F. Southall, Mr. M. D. Cochrane, 
Mr. J. E. Harper, Mr. J. Reginald Jones, Mr. Richard Hunt. 
The hon. mover having replied, the House divided, and the 
motion was carried by four votes. . 

A meeting of the Society was held on Friday, Ist April, in 
the Middle Temple Common Room, the President, Mr. G. E. 
Llewellyn Thomas, in the chair. Mr. Richard H. Hunt 
moved: ‘ That the law of libel in relation to writers is harsh 
and unjustifiable.” Mr. Norman Stogdon opposed. There 
also spoke: Mr. M. N. Cochrane, Mr. Lewis Sturge (Hon. 
Treasurer), Mr. G. E. Crawford (ex-President), Mr. Norman 
Edwards (Hon. Secretary), Mr. J. E. Harper and Mr. T. D. 
Fitzgerald. The hon. mover having replied, the House 
divided, and the motion was lost by one vote. 
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Law Students’ Debating Society. 


At a meeting of the Society held at The Law Society’s 
Court Room on Tuesday, 29th March (Chairman, Mr. B. W. 
Main), @ moot was held before Mr. Registrar Jones. Counsel 
in the case were: Mr. Q. B. Hurst and Mr. J. B. Latey and 
Miss Hannah Cross and Mr. E. V. E. White. There were 
twenty-eight members and four visitors present. 





Law Association. 


The usual monthly meeting of the directors was held 
on the 4th April, Mr. John Venning in the chair. The other 
directors present were Mr. Guy H. Cholmeley, Mr. E. B. V. 
Christian, Mr. Douglas T. Garrett, Mr. Ernest Goddard, 
Mr. G. D. Hugh-Jones, Mr. C. D. Medley, Mr. Frank S. 
Pritchard, Mr. William Winterbotham and the Secretary 
Mr. Andrew H. Morton. A sum of £218 was voted in relief 
of deserving applicants and other business was transacted. 





The Union Society of London. 


The annual ladies’ night debate of the Society was held 
in the Old Hall of Lincoln’s Inn (by kind permission of the 
Benchers) on Wednesday, 30th March, the President 
(Mr. D. W. Dobson) being in the chair. Mr. Douglas Jerrold 
proposed the motion: ‘‘ That the cause of the Nationalists 
in Spain is the cause of civilisation.’’ Mr. Wilfrid Roberts, 
M.P., opposed ; Mr. R. W. Orme spoke third, and Mr. E. J. 
Rendle (Vice-President) spoke fourth. The following also 
spoke: Mr. Victor Fisher and Mr. Kenneth Ingram. Upon 
division the motion was lost by thirty-eight votes. Mr. C. R. 
Hurle-Hobbs proposed, and the Hon. Secretary seconded, 
votes of thanks to the visiting speakers, and to the Benchers 
of Lincoln’s Inn. These were carried with acclamation. 

A meeting of the Society was held at the Middle Temple 
Common Room, on Wednesday, the 6th April, the President 
(Mr. D. W. Dobson) being in the chair. Mr. H. F. Ryan 
proposed the motion ‘‘ That this House regrets the Prime 
Minister’s rejection of the Russian proposal for a conference 
of anti-Fascist powers.’’ Mr. H. F. Ryan opposed, and 
Messrs. Winckworth, Buller, Ingram, Starkey, Russell-Clarke, 
de Pinna, Orme, and Grier also spoke. Mr. Brundrit replied. 
Upon division the motion was lost by five votes. 








Legal Notes and News. 


Honours and Appointments. 


The King at Buckingham Palace last week received in 
audience Mr. JUSTICE CYRIL ASQUITH on his appointment 
as Judge of the High Court, and conferred upon him the 
honour of knighthood. 

The King has been pleased to approve, on the recommenda- 
tion of the Lord Chancellor, the names of the following 
gentlemen for appointment to the rank of King’s Counsel: 
Sir THOMAS JOSEPH STRANGMAN, RALPH FREDERIC BuRyY, 
WALTER BLAKE ODGERS, JAMES NEVILLE GRAY, JOSHUA 
DAVID CASSWELL, MAURICE PEMBROKE FITZGERALD, 
ARCHIBALD WILLIAM COCKBURN, CYRIL MosEs PIccIoTro, 
LucIAN MACULL DOMINIC DE SILVA, DAVID BOWEN, HUBERT 


LLEWELYN WILLIAMS, GEOFFREY HUGH BENBOW STREAT- 
FEILD, M.C., PATRICK REDMOND JOSEPH BARRY, ALFRED 


THOMPSON DENNING and DAVID LLEWELYN JENKINS. 


The Lord Chancellor has appointed Mr. THomAas EyTon 
MorGAN to be the Registrar of Aberystwyth County Court 
and District Registrar in the District Registry of the High 
Court of Justice in Aberystwyth as from the Ist day of April, 
1938. Mr. Morgan was admitted a solicitor in 1920. 

The Lord Chancellor has appointed Mr. JoHN HARROP 
LAWTON to be the Assistant Registrar of Leeds County Court 
and Joint District Registrar in the District Registry of the 
High Court of Justice in Leeds as from the Ist day of April, 


1938. Mr. Lawton was admitted a solicitor in 1929. 
Professional Announcements. 
(2s. per line.) 
Messrs. Rooks, WALES, GODWIN & GALSWORTHY, of 


16 King Street, Cheapside, E.C.2, announce that Mr. HARRY 
GopwItn, after being in continuous practice since his admission 
in February, 1884, has retired as from the 5th of April, 1938, 
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The practice will be continued at the same address under the 
same name by the remaining partners, Mr. BAsiIL Roy PowrR 
and Mr. LEONARD JAMES BEDWELL. 


Messrs. FRANCIS EDEN MARSHALL and JAMES MATTHEWS 
ELDRIDGE beg to announce that as from 31st March, 1938, 
they have taken into partnership Mr. CHARLES FRANCIS 
BaGot GILMAN, M.A., of Brasenose College, Oxford, who has 
been associated with the firm for some years past. The 
partnership will continue under the name of Marshall and 
Kldridge at Vanbrugh House, 20 & 22 St. Michael’s Street, 
Oxford. 


Notes. 


The directors of the Alliance 
appointed Mr. D. G. S. CUTLER as 
Company. 

The next General Quarter Sessions of the Peace for the 
Borough of Walsall will be held at the Guildhall, Walsall, 
on Thursday, the 28th day of April, 1938, at 10 o’clock in the 
forenoon. 

Mr. T. M. Young, deputy public trustee, 
office after twenty-four years’ service at Manchester. 
succeeded by Mr. R. K. Whitty, chief administrative 
in the Public Trustee’s Office, London. 


The seventeenth annual dinner of the City of London 
branch of the Auctioneers’ and Estate Agents’ Institute of 
the United Kingdom was held at the Park Lane Hotel, on 
Wednesday, 16th March. Mr. Frederick H. Wagstaff presided. 


The Society of Somerset Folk held its annual dinner at 
Park Lane Hotel last week, under the presidency of Mr. R. P. 
Croom-Johnson, K.C., M.P. The toast ‘‘ Somerset, our 
county,’’ was submitted by the President, and that of 
‘The Society’ by the Recorder of London (Mr. Gerald 
Dodson). 


The Committee for the Study of the Legal Status of Women 
is sitting at Geneva, says The Times, to co-ordinate legal 
practice in various countries. There is no intention of com- 
mitting the League to any particular course of action, because 
some of the governments which constitute it consider the 
status of women to be entirely within their 
jurisdiction. 


Assurance Co. Limited have 
Assistant Secretary of the 


has retired from 
He is 
officer 


domestic 


EASTER PUBLICATION. 

The issue of ‘ THE SOLICITORS’ JOURNAL,” dated 16th 
April, will be published on Wednesday, the 13th April. 
Editorial matter for publication in that issue should be 
received not later than first post on Monday, 11th April. 
Classified advertisements for insertion will be accepted up to 
12 noon on Tuesday, 12th April. 


Mr. Thomas William Horton, solicitor, of Birmingham, 


left £17,425, with net personalty £10,784. 








Court Papers. 


Supreme Court of Judicature. 


Rota oF REGISTRARS IN ATTENDANCE ON 
Grovp II. 
EmERGENCY APPEAL Court Mr. Justice Mnr. Justice 
Rota. No. 1 CLAUSON. Luxmoore. 
Witness. Witness. 
Part II. Part I. 
Mr. Mr. Mr. Mr. 
Jones More *Jones *Andrews 
Ritchie Hicks Beach *Ritchie * Jones 
Blaker Andrews *Blaker *Ritchie 
More Jones *More Blaker 
Grovr II. Grovr I. 
Mr. JUSTICE Mr. JusTIcE 
FaRwWELL. CRrOssMAN. 
Non- Witness. Witness. Witness. 
Part I. Part IT. 
Mr. Mr. Mr. Mr. 
Ritchie *Blaker More Hicks Beach 
Blaker *More Hicks Beach Andrews 
13. More *Hicks Beach Andrews Jones 
14 Hicks Beach *Andrews Jones Ritchie 


*The Registrar will be in Chambers on these days, and also on the 
days when the Court is not sitting. 

The Easter Vacation will commence on Friday, the 15th day of April, 
1938, and terminate on Tuesday, the 19th day of April, 1938, inclusive. 


Dare. 


April 11 
» IW 
» 
» 14 


Mr. Justice 
Smonps. 
Non- Witness. 


Mr. Justice 
BENNETT. 


DatTE. 


April 11 
Re 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 28th April 1938. 

--t Approxi- 
mate Yield 
with 
redemption 


“Middle 

Price , Flat 
: nterest 
6 April Yield 
1938. bss 


Div 
Months. 


@ 
a 


Onto OMMsI10NN eK aI? 


ENGLISH GOVERNMENT pees 
Consols 4% 1957 or after FA 
Consols 24% ... . . JAJO 
War Loan 34% 1952 or after . JID 
Funding 4% Loan 1960-90 . .. MN 
Funding 3% Loan 1959-69 ... << 
Funding 22% Loan 1952-57 ... . JD 
Funding 24% Loan 1956-61 . 2 
Victory 4% Loan Av. life 22 years .. MS 
Conversion’ 5% Loan 1944-64 .. MN 
Conversion 44%, Loan 1940-44 fas JJ 
Conversion 33% Loan 1961 or after AO 
Conversion 3% Loan 1948-53 = me 
Conversion 24% Loan 1944-49 .. AO 
Local Loans 3% Stock 1912 or after JAJO 
Bank Stock ... AO 
Guaranteed 22% Stock (Irish Land 

Act) 1933 or after ... JJ 
Guaranteed 3% Stock < (Irish Land 

Acts) 1939 or after .. JJ 
India 44% 1950-55... .. MN 
India 34% 1931 or after ... JAJO 
India 3% 1948 or after su ... JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 
Lon. Elec. T. F. Corpn. 24% 1950-55 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 
Australia (Commonw’th) 39% 1955-58 
*Canada 4% 1953-58 oy 
*Natal 3% 1929-49 ... 
New South Wales 34% 1 
New Zealand 3% 1945 
Nigeria 4% 1963 oe 
Queensland 34% 1950-70... 
*South Africa 34% 1953-73 ... 
Victoria 34% 1929-49 


CORPORATION STOCKS 
Birmingham 3% 1947 or after 
Croydon 3% 1940-60 : 
*Essex County 34% 1952-72 2 
Leeds 3% 1927 or after _ 
Liverpool 3% Redeemable by agree- 
ment with rolders or by purchase... JAJO 
London County 24% Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of _ MJSD 
Manchester 3% 1941 or after is FA 
Metropolitan Consd. 24% 1920-49 ... -MJSD 
Metropolitan Water Board 3% “‘ A” 
1963-2003... .. AO 
Do. do. 3% “B” 1934-2003 MS} 
Do. do. 3% “ E ” 1953-73 ¥ JJ! 
*Middlesex County Council 4% 1952- 72 MN) 
* Do. do. 44% 1950-70... i MN) 
Nottingham 3% Irredeemable . MN 
Sheffield Corp. 33% 1968... w. did | 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture ... JJ 
Gt. Western Rly. 44% Debenture ... JJ! 
Gt. Western Rly. 5% Debenture ... JJ 
Gt. Western Rly. 5% Rent Charge... FA! 
Gt. Western Rly. 5% Cons. Guaranteed MA! 
Gt. Western Rly. 5% Preference MA 
Southern Rly. 4% Debenture : JJ 
Southern Rly. 4% Red. Deb. 1962- 67 JI 
Southern Rly. 5% Guaranteed .. MA 
Southern Rly. 5% Preference < mn 
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* Not available to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been 
at the earliest date ; in the ease of other Stocks, as at the latest date. 











